
Chapter 2
Making a contract

Definition of a contract

A contract is a legally binding agreement. In order for a contract to be created, one of the
parties must make an offer to the other party and the other party must accept this offer.
Furthermore, the circumstances in which the offer and acceptance were made must indicate
that the parties intended to enter into a legal relationship. A final requirement, which 
distinguishes contracts from gifts, is that the two contracting parties must both give 
some benefit (known as consideration) to the other. There are then four requirements of 
a contract. There must be an offer, an acceptance of that offer, an intention to create legal
relations and consideration given by both parties. In this chapter we consider these four
requirements, which are shown in Figure 2.1.

Once a contract has been made, both sides will be bound to honour its terms or take the
legal consequences. A party who does not stick to what was agreed in a contract is said to
have breached the contract. Whenever one of the parties breaches a contract, legal remedies
will be available to the other party.

Offer

A person who makes an offer is known as an offeror. A person to whom an offer is made is
known as an offeree. An offer is made when an offeror proposes a set of terms to an offeree,

Figure 2.1 The requirements of a contract
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with the intention that if the proposed terms are accepted they will create a binding contract
between the two parties. By accepting the terms proposed, the offeree would also agree 
to become legally bound by them. This acceptance would therefore form a contract. As a
contract is a legally binding agreement, neither an offer nor an acceptance should be made
without a willingness to accept the legal consequences.

Neither the offer nor the acceptance need to be made in writing, or even in words. For
example, when goods are sold at an auction a contract is formed even though both the offer
and the acceptance are made by conduct. Each bidder makes an offer to buy the particular
lot being auctioned by making a gesture which the auctioneer recognises as a bid. The 
auctioneer accepts the highest bid by banging the gavel on the table. At that moment the
contract is created, even though both the offer and acceptance were made without the use
of words.

Invitation to treat

It is important to make a distinction between an offer and an invitation to treat. An invita-
tion to treat is not an offer. It is an invitation to negotiate or an invitation to make an offer.

An offer should not be made by a person who is not fully prepared to take the legal con-
sequences of its being accepted. For example, I should not offer to sell you my car for £100
unless I am fully prepared to go through with the deal, because if you accept my offer, I will
either have to go through with the contract which will have been created or take the legal
consequences. A response to an invitation to treat, however, cannot result in a binding con-
tract. It is quite safe for me to ask you how much you would give me for my car. You might
name a price (thereby making an offer) but I would have no obligation to agree to the deal.

A court decides whether or not one of the parties has made an offer by looking objec-
tively at what it thinks that both of the parties intended. All the circumstances of the case
will be considered in reaching this decision.

Advertisements can amount either to offers or to invitations to treat. If an advertisement
is an offer then a person who accepts the offer makes a contract with the person who adver-
tised. If an advertisement is only an invitation to treat then it cannot be accepted in such a
way that a contract is thereby formed.

In the following two cases the court had to decide whether or not an advertisement was
merely an invitation to treat or whether it was in fact an offer.

Partridge v Crittenden (1968)

The defendant had advertised bramblefinches in a magazine at £1.25 each. A customer
sent the defendant £1.25 and a bramblefinch was sent to him. The defendant was charged
with offering for sale a wild live bird, contrary to the Protection of Birds Act 1964.

Held The defendant was not guilty because his advertisement was an invitation to treat,
not an offer. As the advertisement was not an offer, the defendant had not ‘offered for sale’
a wild bird. (The defendant had committed a different crime, selling a wild bird. However,
he had not been charged with this offence.)

Comment This was a criminal case but it was decided upon a point of civil law. Several
criminal offences are committed by offering goods for sale. Whether or not an offer has
been made is decided by analysing the law of contract.
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At first sight it seems as if the defendant in Partridge v Crittenden did make an offer.
However, the court reasoned that this could not be the case. If the advertisement had been
an offer, then the defendant would have had to supply a bird to everyone who wrote in
accepting the offer. The defendant had only a limited supply of birds and so could not have
intended that any number of customers would be supplied with one. Therefore, his adver-
tisement was an invitation to treat, not an offer.

Although the vast majority of advertisements will amount to no more than invitations 
to treat, some advertisements do amount to offers. The following case shows that if all
advertisements were only invitations to treat then this would lead to unfairness.

In Carlill v The Carbolic Smoke Ball Co the offer was made to the whole world. Offers are
more usually made to just one person or to a limited number of people. Only a person to
whom an offer was made, an offeree, can accept an offer. For example, an offeror might
offer to sell a car very cheaply to one particular person, a friend. Only the person to whom
the offer was made, the offeree, could accept the offer.

Offer of a unilateral contract

The vast majority of contracts are bilateral (two-sided) because both parties make a promise
to the other. Let us assume, for example, that Martin phones John and asks whether or not
he wants to buy a consignment of goods. John accepts the offer. This is a bilateral contract
because both of the parties have made a promise to the other. Martin has promised to
deliver and give ownership of the goods at the price agreed. John has promised to pay the
price and take delivery of the goods. A bilateral contract such as this is comprised of an
exchange of promises. When one of the parties makes an offer of a unilateral contract, 
as happened in Carlill v The Carbolic Smoke Ball Co, only one promise is made. The 
party making the offer promises that if the offeree performs some specified act then the
offeror promises to do something in return. The offeree makes no promises. The offeree
either performs the specified act, thereby creating a contract, or does not. For example, in

Carlill v The Carbolic Smoke Ball Co (1893) (Court of Appeal)

The defendants manufactured smoke balls. They claimed that the use of these smoke balls
cured many illnesses and made it impossible to catch flu. A large advertising campaign
stated that if anyone used a smoke ball correctly, but still caught flu, they would be paid
£100 reward. One advertisement stated that the defendants had deposited £1,000 in a
Regent Street bank to show that they meant what they said. The claimant, Mrs Carlill, was
persuaded by this advertisement to buy a smoke ball. Despite using the smoke ball 
properly, she still caught flu. When Mrs Carlill claimed the £100 reward the defendants
refused to pay, arguing that their advertisement was not an offer.

Held The advertisement was an offer of a unilateral contract (see below). The claimant had
accepted this offer by using the smoke ball in the correct way and catching flu. She was
therefore entitled to the £100 reward.

Comment If the advertisement had been held not to have been an offer, this would unfairly
have allowed the Smoke Ball Company to break its promise. In reaching their decisions the
court considered what the reasonable person would have made of the advertisement.
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Carlill v The Carbolic Smoke Ball Co the Smoke Ball Co promised that if Mrs Carlill, or
anyone else, properly used a smoke ball but still caught flu, they would be entitled to the
£100 reward. Mrs Carlill did not promise to use a smoke ball and catch flu. Furthermore,
she could not have accepted the offer by promising to do these things. The only way in
which she could accept the offer was by doing the acts requested. Whenever a reward is
offered this is usually the offer of a unilateral contract.

Goods in shops

Customers who buy goods in shops make contracts to buy those goods. In the following
case the court had to analyse exactly when the offer and acceptance were made when goods
were purchased in a self-service shop.

A display of goods in a shop window does not amount to an offer to sell the goods 
displayed. The display is only an invitation to treat.

Pharmaceutical Society (GB) v Boots Cash Chemists Ltd (1953) 
(Court of Appeal)

The Pharmacy and Poisons Act 1933 made it a criminal offence to sell listed drugs without
a pharmacist being present. The defendants displayed listed drugs on a supermarket shelf
in an area of their supermarket where no pharmacist was present. However, a pharmacist
was present near the till. It therefore had to be decided where the drugs were sold, that is
to say where the contract to sell the drugs was made. If the contract was made in the area
of the supermarket where the drugs were displayed then the defendants would have been
guilty of the offence. If, however, the contract was made at the till then the defendants
would not have been guilty. The prosecution argued that the displayed drugs amounted to
an offer and that this offer was accepted when customers put the drugs into their baskets.

Held The defendants were not guilty. The display of goods on supermarket shelves
amounts only to an invitation to treat. A customer makes an offer to buy the goods 
displayed by selecting the goods and taking them to the till. The cashier can accept this
offer by ringing up the price. However, the cashier has no obligation to accept the offer and
can refuse to sell. So the defendants were not guilty of the offence because any contract
to sell the listed drugs was made at the till and would therefore have been made in the 
presence of a pharmacist.

Fisher v Bell (1961)

The defendant was charged with offering for sale an offensive weapon, contrary to the
Restriction of Offensive Weapons Act 1959. He had displayed a flick knife in his shop 
window and a ticket behind the knife had said, ‘Ejector knife – 4 shillings’.

Held The defendant was not guilty. The display of the knife amounted only to an invitation
to treat and not to an offer to sell. The defendant had not therefore ‘offered for sale’ the
offensive weapon. Lord Parker said: ‘the display of an article with a price on it in a shop
window is merely an invitation to treat. It is in no sense an offer for sale the acceptance of
which constitutes a contract. That is clearly the general law of the country.’
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Acceptance

As we have already seen, a contract comes into existence as soon as an offer is validly
accepted. Generally, the acceptance of an offer is regarded as complete only when it is
received by the offeror, as the following case shows.

An acceptance cannot be made by doing and saying nothing, even if the offeror specifies
that the acceptance should be made in this way. For example, in Felthouse v Bindley (1862)
the claimant wanted to buy a horse from his nephew for £30.75. The claimant was fairly sure
that his nephew would want to sell at this price. He therefore wrote a letter saying that if he
heard no reply he would take it that the horse was sold at this price. The nephew wanted to
sell at £30.75 and so he did not reply. Later, a dispute arose when an auctioneer sold the horse
by mistake. The court held that there had been no acceptance and so there was no contract.

Although Felthouse v Bindley established that a person cannot accept an offer by doing
and saying nothing, some businesses try to sell goods by sending them to people who have
not requested them. They then follow this up with a letter demanding the return of the
goods or payment for them.

Regulation 24 of the Consumer Protection (Distance Selling) Regulations 2000 provides
that if unsolicited goods are sent, the recipient may keep them and regard them as an
unconditional gift after six months have passed. (If the recipient gives written notice, stating
the place from where the goods can be collected, they become an unconditional gift after 
30 days have passed.) The Consumer Protection from Unfair Trading Regulations 2008
make it a criminal offence to demand payment for unsolicited goods.

An acceptance can be made by conduct, as happens when goods are auctioned. The 
following case provides an example in a commercial context.

Entores Ltd v Miles Far East Corporation (1955) (Court of Appeal)

The claimants, who were in London, telexed an offer to buy goods to the defendants, who
were in Holland. (Telex is a form of near instantaneous communication, whereby a message
typed in one place is received on a different typewriter in another place.) The defendants
telexed acceptance of the offer back to the claimants. A dispute later arose and the 
defendants were sued on the contract in an English court. The defendants argued that the
contract was made in Holland, not England, and that the English courts therefore did not
have the jurisdiction to hear the case. This defence was based on the argument that the
acceptance was effective as soon as it was typed out in Holland.

Held The acceptance only became effective once it was received. Therefore, the contract
was made in England, where the acceptance was received, and so the English courts had
jurisdiction to hear the case.

Photolibrary Group Ltd v Burda Senator Verlag Gmbh (2008)

For some years the claimants had supplied the defendants with non-digital photographic
transparencies, along with a delivery note. The defendants sent the transparencies to
Germany where clients of theirs might choose to pay to use them. The defendants lost
nearly 2,000 of the claimants’ transparencies. The claimants claimed over £1.2 million

t
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A court may decide that as soon as a person does an act which makes payment for goods
or services inevitable, that act must be an acceptance (if no earlier act was acceptance). For
example, in Thornton v Shoe Lane Parking Ltd (1971) (Court of Appeal) Lord Denning MR
held that once a customer had driven into a multi-storey car park the contract had been con-
cluded. By this time the customer was committed beyond being able to change his mind.

The postal rule

Whenever an acceptance is made by posting a letter, the possible effect of the postal rule has
to be considered. If the rule applies then the acceptance is effective when the letter is posted,
not when it is received. The rule originated in the following case.

The postal rule has been developed by subsequent cases. In Household Fire Insurance Co
v Grant (1879) it was applied even when the letter of acceptance was permanently lost in
the post. (The Court of Appeal accepted evidence that the letter of acceptance had been
posted.) In Henthorn v Fraser (1892) the Court of Appeal held that the rule would apply
whenever it could reasonably be expected that acceptance would be made by post, even if
the offer was not made by post. However, in Re London and Northern Bank (1900) it was

under a clause in the delivery note. The defendants argued that the delivery note was not
part of the contract as they had never signed it. Nor had they signed any of the identical
delivery notes which had previously been delivered. On the other hand, they had never
done anything to indicate that they did not regard the delivery note as binding.

Held The delivery note was part of the contract between the claimants and the defendants.
This conclusion could be arrived at in three different ways. First, delivery of the trans-
parencies, along with the delivery note, was an offer which was accepted by keeping the
transparencies and sending them to Germany. Second, the defendants’ act of asking for
the transparencies was, in the light of the previous course of dealing between the parties,
an offer to supply them subject to the terms in the delivery note. This offer was accepted
by sending the transparencies and the delivery note. Third, regardless of who made the
offer and the acceptance, the terms in the delivery note were simply incorporated through
the previous course of dealing between the parties. (See Kendal v Lillico on p. 74.)

Adams v Lindsell (1818)

On 2 September 1818 the defendants posted an offer to sell some wool to the claimant.
The offer asked for a reply by return of post. The letter containing the offer was misdirected
because it was not properly addressed. It therefore arrived on 5 September, whereas if it
had not been misdirected it would have arrived on 3 September. The claimant posted a 
letter of acceptance by return of post. This letter arrived on 9 September. If the first letter
had not been misdirected, a reply by return of post would have reached the defendants by
7 September. On 7 September the defendants sold the wool to someone else because they
had not received a reply to their offer. The claimant sued for breach of contract.

Held The defendants were in breach of contract. The claimant’s acceptance was effective
on 5 September, as soon as it was posted.
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Despite the decision in Holwell Securities Ltd v Hughes, the postal rule is still very much
alive and can still apply. It is, however, important to remember that the rule can apply only
when acceptance is made by posting a letter. As we saw when considering Entores Ltd v
Miles Far East Corporation, the rule does not apply to acceptance by telex. Nor will it apply
to acceptance by any other means such as fax or email. The rule will never apply to revoca-
tion (withdrawal) of an offer, even when the revocation is made by posting a letter. The rule
is confined to acceptance of an offer by posting a letter.

Acceptance of the offer of a unilateral contract

We have seen that, the postal rule apart, an acceptance of a bilateral contract is effective
when it is received rather than when it is sent. However, acceptance of an offer of a unilat-
eral contract is effective as soon as the act requested is fully performed, even if the offeror
does not yet know that the act has been performed. This can be demonstrated by consider-
ing the decision in Carlill v The Carbolic Smoke Ball Co. Mrs Carlill could not have
accepted the offer by promising that she would buy a smoke ball and then catch flu. She
accepted by actually doing these things. Furthermore, her acceptance was complete as soon
as she had done the acts requested, even though the company did not yet know that she had
done them. This was not unfair to the Smoke Ball Company. It made the offer and chose to
make the reward payable when the acts requested were completed.

Counter offer

A counter offer rejects the offer to which it responds and replaces it with a different offer.
Having rejected the original offer, an offeree who responded with a counter offer can no
longer accept the original offer.

Holwell Securities Ltd v Hughes (1974) (Court of Appeal)

On 19 October 1971, Dr Hughes gave the claimants an option to purchase his house for
£45,000. This option amounted to an offer to sell and was to be exercisable ‘by notice in
writing’ within six months. The claimants posted a letter of acceptance on 14 April 1972,
but this letter was never delivered. After the option had expired the claimants sued for
specific performance (a court order requiring Dr Hughes to honour the contract and sell the
house to them. The nature of this remedy is explained in Chapter 5). The claimants argued
that the postal rule applied and that a contract had therefore been made as soon as the 
letter of acceptance was posted.

Held There was no contract. The postal rule did not apply because the offer, by asking for
‘notice in writing’, had expressly stated that an acceptance had to reach the offeror. The
postal rule would not apply where all the circumstances of the case indicated that the 
parties did not intend there to be a binding contract until an acceptance was actually
received. Furthermore, the court stated that the rule would never apply where its applica-
tion would produce ‘manifest inconvenience and absurdity’.

held that the rule could apply only if the letter of acceptance was properly posted. Handing
it to a postman to post was held not to be good enough. A letter handed to a postman would
be properly posted only when the postman actually did post it.

In the following case the Court of Appeal reviewed the postal rule.
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The decision in this case makes good sense. If a business offers an asset for sale at a certain
price and receives a counter offer, then the counter offer is in effect a refusal of the offer to
sell. The business wishing to sell might therefore reasonably enough sell the asset to some-
one else. If the original offeree could then accept the original offer, and make the business
liable for breach of contract, this would be very harsh.

Figure 2.2 An outline of the postal rule

Hyde v Wrench (1840)

The defendant offered to sell his farm to the claimant for £1,000. The claimant offered £950
for the farm. The defendant wrote to the claimant declining the counter offer of £950. The
claimant immediately wrote back, saying that he accepted the original offer to sell the farm
for £1,000. The defendant refused to sell the farm at this price.

Held There was no contract. The defendant’s original offer had been revoked by the
claimant’s counter offer. The original offer had therefore ceased to exist and could not later
be accepted.
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Auctions

As we have seen, a lot at an auction is sold when the auctioneer’s gavel hits the table. Before
such an acceptance is made, any bid can be withdrawn. When a person makes a new bid,
all previous bids lapse. As soon as the gavel hits the table a contract is formed and the 
highest bidder has bought the lot which is up for sale. A bid can be withdrawn before the
gavel falls, but not after the gavel has hit the table.

If an auction is advertised as being ‘without reserve’, this means that the auctioneer makes
a definite promise that if the auction of any particular lot is commenced, that lot will be sold
to the highest genuine bidder. This is the case no matter how low the highest genuine bid
might be. Furthermore, the person who put the goods into the auction, the owner of the
goods, cannot make a genuine bid. These principles are demonstrated by the following case.

The fact of advertising that an auction will take place ‘without reserve’ does not amount 
to a promise that the auction will actually take place, or that any goods will actually be
included in the auction. For example, in Harris v Nickerson (1873) an auctioneer placed
advertisements in London newspapers, stating that office furniture was to be sold by 
auction, without reserve, in Bury St Edmunds. Some of the furniture in question was 
not included in the auction. A dealer, who had travelled to the auction from London, sued
the auctioneer on the grounds that he had wanted to buy the furniture which was not 
auctioned. The auctioneer had committed no breach of contract as the advertisement was
just an invitation to treat.

It must be remembered that most auctions do allow reserves. At such auctions the auc-
tioneer will take bids in the normal way but refuse to sell if the highest bid does not exceed
the reserve. For example, when goods are auctioned on eBay there is often a reserve price
below which the goods will not be sold.

Tenders

Goods can be either bought or sold by tender. This is perhaps best explained by considering
an example. Let us assume that a business will need a very large quantity of a particular
type of paper. The business might place an advertisement, asking for tenders to supply the
paper needed. This advertisement could either be an offer or an invitation to treat, depend-
ing upon the words it used. If the advertisement merely asked for tenders to supply the
paper, without anywhere including a statement that the lowest tender would definitely be
accepted, then the advertisement would be just an invitation to treat. Those who responded

Barry v Davies (trading as Heathcote-Ball & Co) (2000) (Court of Appeal)

Two machines were put up for auction without reserve. The machines were each worth
£14,000 and the auctioneer tried to get a bid of £5,000. The claimant bid £400 for the
machines but the auctioneer refused to accept the bid.

Held The auctioneer was in breach of contract and the claimant was awarded damages of
£27,600. (This was the difference between what the claimant had bid and the amount he
would have had to pay to buy the machines elsewhere.) The auctioneer’s promise that the
machines would be sold without reserve was the offer of a unilateral contract, given in
exchange for the claimant’s attending the auction and making the highest bid.
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by putting in tenders to supply the paper would be making offers. The business which
asked for tenders could choose to accept one of these offers but would have no obligation
to do so. It might accept the lowest offer, or any other offer, or just not accept any of the
offers. However, if the advertisement stated that the tenderer who submitted the lowest
price would definitely be awarded the contract to supply the paper, then the advertisement
would amount to an offer of a unilateral contract. This offer could be accepted by submit-
ting the lowest price.

‘Referential tenders’ refer to other tenders. In Harvela Investments Ltd v Royal Trust 
Co of Canada Ltd (1986) the House of Lords held that referential tenders can have no 
effect because to give them effect would destroy the whole idea behind fixed competitive
tendering. The facts of the case were that two people had been invited to put in tenders to
buy a parcel of shares and it was promised that the highest bid would get the shares. Both
invitees put in a tender. One tender offered to pay $2,175,000. This tender was successful
because the other tender, which had agreed to pay $101,000 more than any other tender,
was held to be invalid.

Certainty of agreement

Even if an offer is accepted, a contract will be created only if the reasonable person could
state with certainty exactly what it is that has been agreed.

The courts use the device of the reasonable person because this gives an objective view
of what the parties intended. If the court looked at what the parties actually intended the
subjective views of the parties might well be of little benefit. (One of the parties would claim
that the agreement was definite enough to be a contract; the other party would claim that it
was not.)

In the following case the House of Lords had to decide whether or not a written agree-
ment was sufficiently certain to amount to a contract.

A contract may contain a price variation clause, which allows the price to be adjusted to take
account of matters such as a rise in the cost of raw materials. Such a term will not make the
contract void for uncertainty, as long as the contract agrees a definite procedure for setting
how the price will change.

Meaningless terms

It is not unusual for a written business contract to contain one or more meaningless terms.
Such terms can be ignored and will not therefore invalidate the contract. For example, in

Scammel v Ouston (1941) (House of Lords)

A firm of furnishers agreed to take a van from the defendants. It was agreed that the price
should be £288 and that £100 should be allowed against an old van which was traded in.
The agreement then said: ‘this order is given on the understanding that the balance of the
purchase price can be had on hire-purchase terms over a period of two years.’ The parties
began to disagree. Later, the defendants refused to supply the van, arguing that there had
never been an agreement which was certain enough to amount to a contract.

Held There was no contract. The agreement was not certain enough to amount to a con-
tract because the reasonable person would not have known exactly what had been agreed.
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Nicolene Ltd v Simmonds (1953) the defendants agreed to sell 3,000 tons of reinforced steel
bars to the claimants. It was agreed that ‘the usual conditions of acceptance apply’. There
were no usual conditions of acceptance and the defendants therefore claimed that there was
no enforceable contract. However, the Court of Appeal held that if the words were mean-
ingless they could be ignored, leaving behind an enforceable contract.

Lord Denning explained that if a party to a contract could escape from it on account of
having discovered a meaningless term, anyone who did not want to be bound by a contract
could be found looking through it for a meaningless term which would provide an escape
from liability.

When the parties have previously dealt with each other their previous dealings might
well indicate what has been agreed. For example, if in Nicolene Ltd v Simmonds the two
parties had made similar contracts on several previous occasions it might well have been
certain what the usual conditions of acceptance were. The decision in Scammel v Ouston
might also have been different if there had been previous dealings between the parties. If
the furnishers had previously taken vans from the defendants on hire purchase terms, the
words ‘the balance of the purchase price can be had on hire-purchase terms over a period
of two years’ might have been sufficiently certain to mean that there would have been a
binding contract.

Offer and acceptance when dealing with machines

It has become common for people to buy goods (or tickets which entitle them to services)
from machines. At first sight this seems to cause considerable difficulty in finding the offer
and the acceptance. The customer cannot make both the offer and the acceptance so the
machine, on behalf of the supplier of the goods or services, must make either the offer or
the acceptance.

In Thornton v Shoe Lane Parking Ltd (1971) (Court of Appeal) Lord Denning MR
analysed the position when a customer is given a ticket by a machine. He concluded that
the contract was completed not when the customer received the ticket, but as soon as the
customer became irrevocably committed to the contract. In the case of a machine which did
not have a coin refund this would be as soon as he put his money into the machine. He said:

The customer pays his money and gets a ticket. He cannot refuse it. He cannot get his money back.
He may protest to the machine, even swear at it. But it will remain unmoved. He is committed
beyond recall. He was committed at the very moment when he put his money into the machine. The
contract was concluded at that time. It can be translated into offer and acceptance in this way: the
offer is made when the proprietor of the machine holds it out as being ready to receive the money.
The acceptance is made when the customer puts his money into the slot.

Earlier in this chapter we considered Entores Ltd v Miles Far East Corporation (1955), and
saw that an acceptance by telex will generally be effective when it is received. However,
difficulties with contracts concluded by machines may arise where the acceptance is
received out of office hours or in the middle of the night. In Brinkibon Ltd v Stahag Stahl
und Stahlwarenhandelsgesellschaft GmbH (1983) (House of Lords) Lord Wilberforce,
dealing with communication by telex, made it plain that the courts will take a practical,
flexible approach.

The message may not reach, or be intended to reach, the designated recipient immediately: mes-
sages may be sent out of office hours, or at night, with the intention, or on the assumption, that they
will be read at a later time. There may be some error or default at the recipient’s end which prevents
receipt at the time contemplated and believed in by the sender . . . And many other variations may
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occur. No universal rule can cover all such cases; they must be resolved by reference to the inten-
tions of the parties, by sound business practice and in some cases by a judgment where the risks
should lie.

It does seem fairly certain that if an acceptance by telex or fax is received during office hours
it is effective when received and not when it is noticed. In Brinkibon Lord Fraser said: ‘Once
the message has been received on the offeror’s telex machine, it is not unreasonable to treat
it as delivered to the offeror, because it is his responsibility to arrange for prompt handling
of messages within his own office.’ Lord Fraser also made the point that the acceptor by
telex can generally tell if his message has not been received, whereas the offeror would not
know that an unsuccessful attempt had been made to send an acceptance.

Offer and acceptance made over the Internet

As yet there have been no significant decisions by the courts as to when a contract is 
concluded over the Internet. There are two main ways in which such a contract might be
formed. First, a contract could be made by exchange of emails. Second, a customer might
visit a website and buy goods or services described there.

The position where emails have been exchanged should be catered for by the common
law rules already considered in this chapter. The courts will take an objective view of an
email and consider whether it was an offer, an acceptance or an invitation to treat. An offer
might or might not be of a unilateral contract. The most likely difficulty to arise will be
deciding precisely when an acceptance by email is effective. The general principles laid down
in relation to telex seem likely to be applied. However, email differs from communication
by telex in that a person who sends an email does not immediately know whether or not it
has been received. In some ways acceptance by email is more similar to acceptance by letter
than to acceptance by telex. However, it seems very unlikely that the postal rule will apply.
The approach of the courts has been to restrict the rule rather than to expand it. It seems
much more likely that the statement of Lord Wilberforce in Brinkibon, set out above, will
apply to acceptance by email. This statement does not provide a cast-iron answer applicable
to all situations. It indicates that the court will be flexible and will look at the intentions of
the parties, sound business practice and a judgement as to where the risks should lie.

In general, websites which describe goods and services and the prices at which they are
available will be making invitations to treat rather than offers. This would be particularly
true if the material on the website makes it plain that it is the customer who makes the offer
and that his offer might or might not be accepted. The customer might accept the offer by
clicking on a button. Any acceptance would be effective when the customer was informed
that his offer had been accepted. However, there is no reason why a website should not
make the offer of a unilateral contract. If this were the case, then the contract would be con-
cluded as soon as the customer had performed the stipulated act of acceptance (generally
by clicking on an acceptance button).

As we have seen, the key question when dealing with the conclusion of contracts is the
time when the acceptance is effective. The Electronic Commerce (EC Directive) Regulations
2002 are concerned with the formalities which must be complied with when a contract 
is concluded by electronic means. They do not deal, as such, with the time at which the 
contract is concluded. In any event, as we shall see in Chapter 5, the question is often of 
little relevance in consumer contracts because the Consumer Protection (Distance Selling)
Regulations 2000 give consumers the right to cancel concluded distance contracts. However,
the Regulations give no such right to non-consumers.
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Termination of offers

As soon as an offer is accepted, a contract is created. However, an offer which has been
made might cease to exist in various ways, and once an offer has ceased to exist it can no
longer be accepted.

Revocation

If an offer is revoked, it is called off by the offeror. Once an offer has been revoked it can no
longer be accepted. A revocation is effective when it is received rather than when it is sent.
We have already seen that acceptance of an offer is also effective when received. Therefore,
cases involving revocation often amount to discovering which of the parties managed to
communicate with the other first. Was the acceptance communicated before the revocation
was communicated? If so, there will be a contract. Or was the revocation communicated
before the acceptance was communicated? If so, there will be no contract. The following
case provides an example of this type of dispute and also demonstrates that revocation can
be communicated by an unauthorised third party, if he can be regarded as reliable.

The postal rule, which we examined earlier, has always been confined to acceptance of
offers and has never applied to revocations. Revocations are always effective when received,
whether sent by letter or not.

Dickinson v Dodds (1876)

On Wednesday 10 June the defendant wrote a letter to the claimant offering to sell his
house. The letter stated that the offer would be kept open until 9 a.m. on Friday 12 June.
On Thursday the defendant sold the house to a third party, Allen. Yet another person, Berry,
found out about this and told the claimant. At 7 a.m. on Friday 12 June the claimant
accepted the defendant’s offer. The defendant told the claimant that he was too late to
accept. The claimant sued for breach of contract.

Held There was no contract because the offer to sell had been revoked by Berry when he
told the claimant that the house had been sold to Allen. Therefore, the offer no longer
existed when the claimant attempted to accept it.

Comment It might seem unfair that the offer could be revoked before the deadline. This
was allowed because no consideration was given in return for the promise to keep the offer
open, that is to say nothing of any value was given in return. Consideration is examined
later in this chapter.

Byrne & Co v Van Tienhoven & Co (1880)

On 1 October 1879 the defendants, who carried on business in Cardiff, posted an offer to
sell 1,000 boxes of tinplate to the claimants in New York. On 8 October the defendants
posted a revocation of their offer. The defendants’ offer was received by the claimants on
11 October and a telegram of acceptance was sent the same day. On 20 October the
defendants’ letter of revocation reached the claimants.

Held A good contract came into existence on 11 October. The revocation was not effec-
tive until it was received on 20 October.
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An offer of a unilateral contract can be revoked before the offeree has begun to accept it. If
the offer was made to the whole world by means of an advertisement it can be revoked in
two ways: first, by direct communication with an offeree; second, by another advertisement
likely to reach the same audience as the advertisement which made the original offer.
However, it is not possible to revoke the offer of a unilateral contract once the offeree has
begun to perform the act which was requested as acceptance.

In Errington v Errington & Woods (1952), for example, a man bought a house for £750,
taking out a mortgage of £500. He promised his daughter-in-law that if she paid all of the
mortgage instalments, she could have the house when the mortgage was paid off. This 
unilateral offer could not be revoked once the daughter-in-law started to pay the mortgage
instalments as they became due. In Daulia Ltd v Four Millbank Nominees (1978) Goff LJ
confirmed this approach, saying: ‘Until [the offeree starts to perform] the offeror can revoke
the whole thing, but once the offeree has embarked on performance it is too late for the
offeror to revoke his offer.’

Refusal

If an offeree refuses an offer then, as far as that offeree is concerned, the offer is terminated
and cannot later be accepted. We saw earlier, when we considered Hyde v Wrench, that a
counter offer is regarded as a refusal of the original offer and that it therefore ends it.
Difficulties may arise in distinguishing a counter offer from a request for more information
about the offer. As a request for more information does not imply a rejection of the offer, 
it does not terminate it. For example, in Stevenson, Jacques & Co v McLean (1880) the
defendant offered to sell a quantity of iron at £2 a ton. The offeree asked if he could have
credit. The defendant did not reply, but instead sold the iron to a third party. Then the
offeree accepted the offer to sell at £2 a ton. The defendant was in breach of contract because
the offeree had only made a request for more information. Unlike a counter offer, this
request did not revoke the original offer.

Lapse of time

If a time limit is put on an offer then the offer will end when the time limit expires.
However, even where there is a time limit the offeror can revoke the offer before the expiry
time (unless some consideration was given for keeping the offer open). We saw an example
of this in Dickinson v Dodds. When no time limit is placed upon an offer, it will remain
open for a reasonable time. The amount of time which is reasonable will depend upon all
the circumstances of the case. If, for example, a business made two offers, one to sell a 
boatload of ripe fruit and the other to sell a lorry, the offers would not remain open for the
same length of time.

Subject to contract

Houses and land are often said to be sold ‘subject to contract’. It has become established that
this means that no contract has yet been concluded. This principle is not confined to con-
tracts for the sale of land and houses. If goods are sold ‘subject to contract’ then a court
would be likely to infer that no definite contract had yet been concluded.

Condition not fulfilled

An offeror might expressly or impliedly state that an offer is to remain open only until a 
certain condition is fulfilled. For example, when an offer to buy goods is made it is implied
that the offer will lapse if the goods are damaged before acceptance.
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Alternatively, it might be agreed that a contract will become operative only if a condition
is fulfilled. If A and B make a contract of sale, and agree that C will fix the price, this agree-
ment is sufficiently certain to amount to a contract. However, if C refuses to fix a price then
the agreement will be avoided.

Battle of the forms

We shall see in Chapter 3 that many businesses use their standard terms and conditions
when buying or selling goods. This can cause difficulties when both the buyer and the seller
of goods insist that a contract is made upon their own particular standard terms. If the par-
ties refuse to agree whose terms are to apply, then there will be no contract. If the parties do
agree, so that a contract is formed and the goods are sold and delivered, a court might need
to discover which set of terms was agreed to. This would be done by applying the ordinary
principles of offer and acceptance, as the following case demonstrates.

Intention to create legal relations

The acceptance of an offer will create a contract only if the offeror and offeree appeared to
intend to create a legally binding agreement. It is therefore said that it is a requirement of a
contract that there must be an intention to create legal relations. This requirement can be
demonstrated by considering an example. Let us assume that one motor dealer says to
another, ‘I’ve got to sell that Ford Ka you were interested in. If you want it, you can have it
for £5,500’, and that the other motor dealer replies, ‘Thanks a lot. I’ll definitely take it.’ If this
conversation took place in a business context, for example if the dealers were speaking on

Butler Machine Tool Co Ltd v Ex-Cell-O Corporation Ltd (1979) 
(Court of Appeal)

On 23 May the claimants offered to sell a machine to the defendants. This offer was made
on the claimants’ standard terms and conditions, which said that they were to prevail over
any terms and conditions contained in the buyer’s order. On 27 May the defendants ordered
a machine. This order said that it was made on the defendants’ terms and conditions. The
claimants’ terms and conditions contained a price variation clause whereas the defendants’
terms and conditions did not. The defendants’ terms and conditions contained a tear-off
slip at the bottom of the order. This said: ‘We accept your order on the Terms and
Conditions stated thereon.’ On 5 June the claimants signed this slip and returned it to the
defendants. They also added that the order ‘is being entered in accordance with our
revised quotation of 23 May’. After the machine had been delivered the claimants argued
that their terms and conditions prevailed and that they were entitled to an additional £2,892
under their price variation clause.

Held The claimants were not entitled to the extra money. The price variation clause did not
apply as the contract was made on the defendants’ terms and conditions. On 23 May the
claimants made an offer. On 27 May the defendants made a counter offer. On 5 June the
claimants accepted this counter offer when they signed the acknowledgement slip and
returned it to the defendants.
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the phone during office hours, then there would be a contract. All of the circumstances
would indicate that by making the offer and the acceptance the parties did intend to enter
into a legally binding agreement. However, if the offer and acceptance were made jokingly,
for example in a pub as part of a long-standing joke between the parties, then there would
be no contract. The circumstances would indicate that the parties did not intend to enter
into a legal relationship.

In deciding whether or not there was an intention to create legal relations, the court takes
an objective view of the parties’ intentions. The court does not ask what the parties actually
intended, but looks at what they appeared to the reasonable person to intend.

Agreements made in a business or commercial context

If an agreement is made in a business or a commercial context there is a presumption that
the parties did intend to make a contract. As this is only a presumption, it is not a cast-iron
rule but only a starting point. It will therefore be up to the party who is claiming that there
was no intention to create legal relations to introduce evidence to rebut the presumption (to
show that it was not correct). It might be possible to do this, but if the presumption is not
rebutted then there will be a contract.

In Esso Petroleum Ltd v Commissioners of Customs and Excise (1976) Esso advertised
that they would give a World Cup coin to any motorist who bought at least four gallons 
of petrol at an Esso garage. (The coins showed the images of one of the England players 
taking part in the 1970 World Cup.) For tax reasons it became necessary to know whether
or not the coins were supplied under a contract. The House of Lords held that there was an
intention to create legal relations and so there was a contract to supply the coins.

In the Esso case the advertisement made a definite promise which motorists were entitled
to believe would be kept. Many claims made in advertisements, such as that a particular
type of beer refreshes the parts that other beers cannot reach, are regarded as mere ‘sales
puffs’. These sales puffs do not make any definite binding promise and are not intended to
be taken seriously. They are either obviously untrue or incapable of being proved true or
false. So even though sales puffs are made in a commercial context, the reasonable person
would not think that they were intended to be legally binding.

It is quite possible to make an agreement, even a business agreement, on the understand-
ing that it will have no legal effect at all. In such cases there will be no contract because the
parties will have shown that they did not intend to create legal relations.

Agreements made in a social or domestic context

Social agreements are made between friends. Domestic agreements are made between the
members of a family. When either a social or a domestic agreement is made, the courts
begin with the presumption that the parties do not intend to make a contract. A party who
claims that such an agreement is a contract will need to introduce evidence to show that this
is what both parties appeared to intend. This may well be possible. For example, if friends
or family members contributed money to buy a lottery ticket a court would almost certainly
decide that they intended that any prize should be shared. In Wilson & Anr v Burnett
(2007) the Court of Appeal considered whether or not three friends had made a contract 
to share a bingo prize of over £100,000. On the evidence, the Court of Appeal agreed with
the trial judge that they had not. May LJ gave the only judgment and said that the case
depended upon whether the friends had made a sufficiently certain binding agreement. He
was prepared to accept that this might have happened, but said there would always be
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Consideration

A contract is a bargain under which each party must give some benefit, known as consider-
ation, to the other. The consideration of one party is given in return for the consideration 
of the other. For example, let us assume that I visit a garage and agree to buy a new car 
for £9,999. A contract has been made. My consideration is the promise to pay £9,999 to 
the garage. The garage’s consideration is its promise to pass ownership of the car to me. In
bilateral contracts, such as the one used in this example, the consideration of both parties
consists of a promise to do something. The one promise is given in return for the other.

In unilateral contracts the consideration of only one of the parties consists of a promise
to do something. The consideration of the other party consists of actually performing the act
requested by the promisor. For example, if I offered a £100 reward to anyone who found my
lost dog, and you found the dog, a unilateral contract would have been created. My consid-
eration would have been the promise to pay the reward. Your consideration would have
been the act of finding the dog.

If only one of the parties gives some consideration then a contract will not be created.
Instead, any agreement will be a gift. So if a garage offered to give me a car for nothing, and
I accepted this offer, there would be no contract. The garage would have provided some
consideration to me, by promising to give me the car. But I would have provided no con-
sideration to the garage. Therefore there would be no contract and the garage would not
have to give me the car.

Later in this chapter we shall see that the promise of a gift is not enforceable unless the
promise was made by a deed. When an agreement is made by a deed, it is enforceable as a
specialty contract even if no consideration was received by one of the parties.

Figure 2.3 Intention to create legal relations

‘intrinsic problems . . . on the question of whether a necessarily casual conversation could be elevated
into an agreement binding and enforceable in law.’

The approach which a court will take is shown in Figure 2.3.
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Consideration can be defined as a benefit given by one party or a loss suffered by the
other. Usually, consideration is both a benefit to one party and a loss to the other. For 
example, if I buy a car from a garage, the garage’s promise to give me ownership of the 
car is a benefit to me and a loss to the garage. Conversely, my promise to pay the money is
a benefit to the garage and a loss to me.

Executed, executory and past consideration

Executory consideration consists of a promise to do something in the future. The consider-
ation is called executory because when the contract is made the promisor has not yet 
performed (executed) his consideration. If we examine a typical bilateral contract, for 
example Nicolene Ltd v Simmonds on p. 47, we see that the consideration of both parties
was executory. The defendants promised that they would deliver the 3,000 tons of steel
bars, and the claimants promised that they would pay for them.

Executed consideration occurs when one of the parties makes the offer or the acceptance
in such a way that he has completely fulfilled his liability under the contract. The only con-
tractual liability remaining is that of the other party. A seller of goods, for example, might
ask the buyer to send cash with his order. If the buyer does this then his consideration is
executed. Executed consideration is found in the acceptance of unilateral offers, where the
acceptance is made by performing some action rather than by promising to do something
in the future. For example, in Carlill v The Carbolic Smoke Ball Company Mrs Carlill’s
consideration was executed. She did not promise to use a smoke ball and catch flu, she just
did it. The consideration of the smoke ball company, being a promise, was executory.

It is not possible to give as consideration a promise to do some act which has already
been done. Past consideration is no consideration. This seems sensible enough, because to
promise to do something which has already been done is to promise nothing at all. For
example, in Re McArdle (1951) the claimant lived in a house which she did not own, and
spent a considerable amount of money on having the house repaired. The owners had not
asked her to do this. After the claimant had done this, the owners of the house signed an
agreement to pay the claimant £488 in consideration of her having had the repairs done. The
owners did not have to pay. When the promise to pay was made the claimant had already
had the repairs done.

Despite the rule that past consideration is no consideration, a past act can be good con-
sideration if two conditions are satisfied. First, the other party must have requested that the
act be performed. Second, both parties must all the time have contemplated that payment
would be made. The following case provides an example.

Lampleigh v Brathwaite (1615)

The defendant had killed another man and needed to get a pardon from the King. He asked
the claimant to get him a pardon. The claimant managed, at considerable personal
expense, to obtain the necessary pardon. Upon hearing that the pardon had been granted,
the defendant agreed to pay the claimant £100 for what he had done. Later, the defendant
grew less grateful and refused to pay. The claimant sued for breach of contract.

Held The defendant had to pay the £100. Both of the conditions were satisfied. First, the
defendant had asked the claimant to get the pardon. Second, both parties had contem-
plated that the claimant would be paid for his services.
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Sufficiency and adequacy

A well-known principle of the law of contract holds that consideration must be sufficient
but does not need to be adequate. At first sight this can seem puzzling, as in everyday lan-
guage the words ‘sufficient’ and ‘adequate’ have a very similar meaning. However, in the
context of the law of contract the two words have quite different meanings:

n By saying that consideration must be sufficient it is meant that consideration must be of
some recognisable value, however small.

n By saying that consideration does not need to be adequate it is meant that consideration
does not have to be of the same value as the other party’s consideration.

An example demonstrates what is meant. If I agree to buy a new television from a shop for
its ordinary selling price of £299.99 then my consideration, like that of the shop, is sufficient
and adequate. My consideration is sufficient because it has some recognisable value. It is
adequate because my promise to pay the money is worth much the same as the shop’s
promise to give me ownership of the television. If the shop and I had agreed that I could
have the television for £1, then my consideration would have been sufficient but would 
not have been adequate. That is to say, my promise to pay £1 would have been worth 
something, but would not have been worth as much as I was getting in return. However, a
contract would still have been formed, because consideration does not need to be adequate.
If the shop had agreed to give me the television for nothing then no contract would have
been formed. I would not have given any consideration to the shop in return for the promise
to give me ownership of the television. The shop would therefore not need to give me the
television, unless its promise to do so had been made in a deed.

There are two main reasons why the law is not concerned with the adequacy of consider-
ation. The first is that it is not always possible to say what something is worth. A thing is
worth what someone will give for it, and this will depend on all of the circumstances. The
second reason is that a business which makes bad contracts should not be allowed to escape
from these contracts.

The performance of a trivial act can amount to good consideration as long as it confers
an economic benefit on the other party. For example, in Chappell & Co v The Nestlé Co
Ltd (1959) the defendants advertised that they would ‘give away’ records to members of the
public who sent in 7.5p and three chocolate bar wrappers. For copyright reasons it became
necessary to know whether or not the sending in of the wrappers was part of the customers’
consideration. The House of Lords held that it was. Customers who sent in 7.5p without 
the wrappers would not have received a record. The principle in this case is important. As
consideration does not need to be adequate, a trivial act could be given as consideration in
any contract, as long as it conferred an economic benefit on the other party. In Chappell &
Co v The Nestlé Co Ltd the defendants benefited through the publicity generated and also
made a profit on the records sold.

Comment This case demonstrates the principle that a past act can amount to good 
consideration if the two conditions are satisfied. The amount of money payable would now
be governed by s. 15(1) of the Supply of Goods and Services Act 1982. Section 15(1)
implies a term that where the price of a service supplied under a contract is not fixed by
the parties, a reasonable price will be paid.
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Performing an existing duty

Sometimes, a person claims to have given as consideration a promise to perform an exist-
ing duty. Whether or not such a promise amounts to good consideration depends upon 
how the duty arose in the first place. Three possibilities must be considered: first, that the
duty arose under the general law of the land; second, that the duty arose under a previous
contract with a third party; third, that the duty arose under a previous contract with the
same person.

The duty arose under the general law

It is not good consideration to promise to perform a duty which is imposed by the general
law of the land.

However, it is good consideration to promise to exceed a duty which has arisen under the
general law of the land.

The duty arose under a previous contract with a different person

The same consideration can be given to two different people, so that two contracts are
validly created. The following case provides an example.

Collins v Godefroy (1831)

The claimant was subpoenaed to attend a trial and give evidence. This means that he had
a legal duty to attend the trial, this duty having arisen under the general law. The defendant
agreed to pay the claimant six guineas (£6.30) if he actually did attend the trial.

Held The claimant was not entitled to the payment of any money. He could not give as
consideration the promise to attend the trial. The general law of the land already obliged
him to do this.

Glasbrook Bros v Glamorgan County Council (1925) (House of Lords)

During a strike by coal miners the police were doing their best to protect collieries. The
defendants asked the police to provide extra protection for their colliery, by stationing
policemen on the colliery premises. The police superintendent in charge said that this
would not be necessary. However, 100 policemen were stationed on the colliery premises
when the defendants agreed to pay the wages of these policemen. After the strike the
defendants refused to pay the £2,300 bill for the policemen’s wages, arguing that the police
had provided no consideration.

Held The defendants had to pay the £2,300. The police had a duty to protect property
under the general law of the land. However, the extra protection provided was in excess of
that which the police were obliged to provide under the general law of the land. Providing
the extra protection therefore amounted to good consideration for the promise to pay the
policemen’s wages.
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The duty arose under a previous contract with the same person

Until recently it was not possible to create two contracts by giving the same person the same
consideration twice. The following case established this principle.

The facts of Hartley v Ponsonby (1857) were very similar, except that half of the crew had
deserted. To carry on with half a crew would have been dangerous. It was held that the
sailors who agreed to continue the voyage were entitled to the extra payment which the

Shadwell v Shadwell (1860)

The claimant was engaged to marry Ellen Nicholl. In those days, such an engagement
amounted to a contract. If the claimant had breached the contract, by not marrying Ellen
Nicholl, then she could have sued him. The claimant’s uncle was pleased that the marriage
was going to take place, and agreed that after it had he would pay the claimant £150 a year
until the claimant’s income as a barrister amounted to £630 a year. This agreement was to
last for the whole of the uncle’s life. The uncle died 18 years after the marriage had taken
place. He had paid the full allowance for 12 of the 18 years and part of the allowance for
one year. The claimant sued for the amounts of the allowance which had not been paid.

Held The claimant was entitled to the allowance which had not been paid. He had already
made a contract with Ellen Nicholl that he would marry her. However, he was entitled to
give exactly the same consideration (marrying Ellen Nicholl) in a separate contract with his
uncle.

Comment A modern example of this principle can be seen in New Zealand Shipping Co
v A. M. Satterthwaite & Co (1974) (Privy Council). A business which had agreed with a
shipowner that it would unload a ship (contract 1) could give the same promise to unload
the ship to the owner of the goods on the ship (contract 2).

Stilk v Myrick (1809)

The claimant signed a contract, agreeing to be a sailor on a ship for wages of £5 a month.
The ship had a crew of only eleven men. When two of the crew deserted, the captain prom-
ised the remaining nine that if they continued with the voyage, as they had originally agreed
to do, they could have the wages of the two deserters shared amongst them. The claimant
and the other eight remaining crew agreed to this and completed the voyage. However, the
captain refused to pay any more than the £5 a month originally agreed. The claimant sued
for his share of the extra money which had been promised.

Held The men were not entitled to the money which they had been promised. At the start
of the voyage they had promised the captain that they would do their duty in return for £5
a month. They could not later give the captain the same promise as consideration for a new
contract.

Comment It might be thought that the nine remaining crew were doing more than they
had originally agreed. However, the court thought that they had agreed to do whatever was
necessary to complete the voyage. Lord Ellenborough said: ‘They had sold all their services
till the voyage be completed.’
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captain had promised. They were regarded as having exceeded their duty because they had
not originally agreed to work on a dangerous ship.

In the following case the Court of Appeal again considered this area of the law.

In Williams v Roffey Bros Ltd the Court of Appeal claimed to have refined Stilk v Myrick,
rather than to have overruled it. However, it is not easy to see how the two cases differ in
principle. It is of some relevance that there was no such concept as economic duress when
Stilk v Myrick was decided. If there had been, it seems likely that the contract would have
been voidable because the sailors pushed the captain into the agreement. Williams v Roffey
Bros Ltd was different, in that it was the defendants who suggested the extra payment.
Economic duress is considered in Chapter 4.

The following table shows the extent to which a promise to perform an existing duty can
amount to good consideration.

Williams v Roffey Bros Ltd (1990) (Court of Appeal)

The defendants had contracted to refurbish a block of flats. They subcontracted the 
carpentry work to the claimant, who was to be paid £20,000 for doing the carpentry on 
27 flats. Soon after starting work, the claimant realised that he had priced the job too low.
He told the defendants that he would not be able to afford to finish the job if he were not
paid more. If all the work on the flats was not finished on time the defendants would have
become liable to pay huge damages to the owner of the block of flats. The defendants were
so concerned about this that they agreed to pay the claimant an extra £575 per flat if he
carried on and did the carpentry work as originally agreed. Happy with this agreement, the
claimant carried on with the work. The claimant was not paid the extra money which he had
been promised and so he sued for breach of contract.

Held The defendants were in breach of contract, and so had to pay the extra £575 per flat
which they had agreed to pay. By agreeing to complete the carpentry work on time, the claimant
had conferred a benefit on the defendants. This was the case even though he had already
agreed with the defendants that he would do this work at the original contract price. By agree-
ing to do the work in return for the extra payment, the claimant had enabled the defendants
to avoid paying the damages to the owner of the flats and had saved them the trouble of
finding a different carpenter. This was a benefit to the defendants. Therefore, the claimant
had provided fresh consideration for the defendants’ promise to pay the extra £575 per flat.

Under the general law

Under a previous contract 
with the same person

Under a previous contract 
with a third party

Promise to perform the duty

No consideration

Maybe consideration
Stilk v Myrick – no (but consider
economic duress)
Williams v Roffey – possible yes

Good consideration

Promise to exceed the duty

Good consideration

Good consideration

Good consideration

How duty
arose

Extent to which duty was
promised to be 

performed

Table 2.1 Whether a promise to perform an existing duty amounts to consideration
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Settling out of court

A dispute is settled out of court when a person agrees not to pursue a legal action in return
for the payment of a sum of money. By way of example, let us assume that Sajjid has been
injured in an accident and has a claim against Tom. It is possible that if Sajjid and Tom 
cannot agree on the correct amount of compensation, the dispute will go to court. It is much
more likely that Sajjid will take an amount of money offered by Tom, and in return will
promise never to bring any legal claim against Tom in respect of the accident. If such an
agreement were made, the dispute would have been settled out of court. (Sajjid and Tom
would generally make such an agreement through their solicitors.) Once made, such an
agreement would be binding upon both of the parties because it is a contract. The consider-
ation of Tom would consist of paying the sum of money agreed. The consideration of Sajjid
would consist of promising not to sue. Most legal disputes are settled out of court. It is obvi-
ously good public policy that, once a dispute has been finally settled, it cannot be reopened.

Part payment of a debt

If one person owes a sum of money to another, the debt can be extinguished in two ways.
First, obviously enough, the debt is extinguished if the debtor pays the sum owing in full.
Second, the debt is extinguished if the debtor and creditor agree that the creditor will take
anything other than money instead of the amount owing. For example, if Harry owes Bill
£10,000, the debt can be extinguished either by Harry paying the full £10,000 or by Harry
and Bill agreeing that Bill should take Harry’s car in full settlement of the debt. If Harry and
Bill do agree that Bill should take the car in full settlement of the debt, the court would not
be concerned with how much the car was actually worth. As we have seen, the courts are
not concerned with the adequacy of consideration. So no matter what Harry’s car might be
worth, the full debt would be extinguished.

Difficulties arise where the parties agree that the creditor should take a sum of money which
is less than the amount owing, in full settlement of the debt. Let us assume, for example,
that Harry owes Bill £10,000 and that Bill agrees that if Harry pays £9,000 the debt will 
be extinguished and Bill will never ask for the rest of the money. Pinnel’s Case (1602) held
that a lesser sum of money cannot be consideration for a greater sum owed. Bill would
therefore be able to sue Harry for the balance of £1,000, even though he had promised that
he would not do this. The promise which Bill gave does not create a contract because no
consideration was received in return for it. The promise made by Harry, to pay £9,000 in full
settlement of the debt, could not be consideration to extinguish the whole debt of £10,000
because a lesser sum cannot be consideration for a greater sum owed. In this area the law
does seem to be concerned with the adequacy of the consideration. It is saying that £9,000
is not enough consideration for a debt of £10,000. The reason for this is that the only thing
which can always be given a definite monetary value is money itself. In extreme circum-
stances, a pen, a bicycle or a car might be worth £10,000. However, in no circumstances
could £9,000 be worth £10,000. The decision in Pinnel’s Case was directly approved by the
House of Lords in the following case.

Foakes v Beer (1884) (House of Lords)

Mrs Beer had successfully sued Dr Foakes, who had been ordered to pay her £2,090 
damages. Dr Foakes was unable to pay all of this immediately. Mrs Beer agreed in writing
that if Dr Foakes paid the full amount by instalments she would not ‘take any proceedings

t
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Despite the decision in Foakes v Beer, the rule that a lesser sum of money cannot be 
consideration for a greater sum owed has always been subject to some exceptions:

(i) If the creditor agrees to take anything else instead of, or as well as, a lesser sum of
money then the debt is extinguished.

(ii) If the creditor asks for a lesser sum to be paid before the debt is actually due then the
debtor’s paying the lesser sum early can amount to good consideration.

(iii) If the creditor requests that a lesser sum be paid in a different place, perhaps a different
country, then the debtor’s agreeing to this could possibly amount to good consideration.

(iv) If there is a dispute as to the amount owed, and the creditor agrees to settle for less than
he thinks he is owed, this agreement will be binding. (The parties will have settled out
of court.)

(v) Another possible exception, promissory estoppel, is considered below.

Promissory estoppel

The concept of promissory estoppel arose in the following case.

whatever’ on the judgment in her favour. Dr Foakes paid the full amount in instalments, as
he had agreed to do. Mrs Beer then sued him for £360 interest. (Interest is always payable
on a court judgment which is paid in instalments.)

Held Dr Foakes had to pay the £360 interest. A lesser sum of money cannot be consider-
ation for a greater sum owed. Therefore, £2,090 payable by instalments without interest
(the lesser sum) could not be consideration for £2,090 payable by instalments with interest
(the greater sum owed).

Comment Foakes v Beer is an important case because in it the House of Lords directly
approved the decision in Pinnel’s Case. As House of Lords decisions are binding upon 
all other courts, the decision gave great strength to the rule that a lesser sum of money 
cannot be consideration for a greater sum owed.

Central London Property Trust Ltd v High Trees House Ltd (1947) 
(the High Trees Case)

In 1937 the defendants took a lease on a block of flats in London at a rent of £2,500 a year.
During the Second World War (1939–45), many people moved away from London as it 
was being bombed. In 1940 the defendants found that they could not sublet the flats and
could not therefore pay the claimants the full rent. The claimants accepted that this was the
position and agreed that the defendants should pay a reduced rent of £1,250 a year. It was
not agreed for how long the reduced rent should be paid. In 1945 the claimants were once
again able to fully sublet the flats. However, the claimants were still paying a rent of only
£1,250 a year. In September 1945 the claimants sued for the full rent in the future and the
full rent from the time when the flats had once again become fully sublet.

Held The claimants were entitled to the full rent both in the future and from the date on
which the flats had become fully sublet.
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The decision in the High Trees Case was not particularly surprising. However, the judge
who heard the case, Denning J, caused considerable controversy by saying that, if the
claimants had asked for the full rent for the years when the flats were not fully sublet, they
would not have got it. This statement is at odds with the decision in Pinnel’s Case (i.e. that
a lesser sum of money cannot be consideration for a greater sum owed). Denning’s theory
became known as promissory estoppel. It said that if a person made a promise, and the 
person to whom it was made was intended to rely on the promise and did rely on it, then
the promise would be binding. This would be the case even if no consideration was given
in return for the promise. However, promissory estoppel will apply only if the following
four conditions are satisfied:

(i) There must have been an existing legal relationship between the parties.

(ii) The promisor must have intended to enter into legal relations, by promising not to insist
on his strict legal rights.

(iii) The promisor must have known that the promisee would act upon this promise.

(iv) The promisee must actually have acted upon the promise.

If the claimants in the High Trees Case had sued for the full rent for the years when the flats
were not fully sublet the four conditions would have been satisfied. According to Denning
J, the claimants would therefore have been defeated by promissory estoppel.

Three further points about promissory estoppel must be made. First it is ‘a shield not 
a sword’ and this means that it can only be used as a defence. A claimant cannot use pro-
missory estoppel to sue somebody with. Therefore, the decision in Stilk v Myrick would
not be changed by promissory estoppel. In order to get their extra money, the sailors needed
to sue the captain for it.

Second, there is no certainty as to whether promissory estoppel acts so as to permanently
extinguish the right to sue, or whether it merely suspends the right to sue until reasonable
notice of the intention to reintroduce the right to sue has been given. It is probably the 
case that where there is a continuing obligation it merely suspends the right to sue, unless
the claimant indicated that he was permanently giving up his rights, but where there is a
one-off obligation, such as to pay a debt, promissory estoppel could possibly extinguish the
right to sue. However, in Re Selectmove (1995) the Court of Appeal held that it was bound
by Foakes v Beer, which was still good law, and that part payment of a debt could not
amount to good consideration.

Finally, it is certain that promissory estoppel is an equitable doctrine. It will therefore
only act so as to prevent a claimant from breaking a promise where it would be inequitable
(unfair) of the claimant to break the promise. In the following case promissory estoppel did
not apply because it was not inequitable for the claimants to break the promise to accept a
lesser sum of money.

D & C Builders v Rees (1966) (Court of Appeal)

The claimants were a small firm of builders. The defendant owed the claimants £482 for
work which the claimants had properly done. The defendant’s wife knew that the claimants
were very short of money. She told them that they would have to accept £300 in full settle-
ment of the debt or they would be paid nothing. She knew that if the claimants refused to

t
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An outline of the requirements of promissory estoppel is set out in Figure 2.4. However, it
must be remembered that the doctrine is surrounded by considerable uncertainty.

accept this, and sued for the full amount, they would be bankrupt before the case came to
court. The claimants reluctantly agreed to take the £300, in full settlement of the debt. Once
they had received this money, the claimants sued for the remaining £182.

Held The claimants were entitled to the remaining £182. Foakes v Beer applied and the
lesser sum of money could not be satisfaction for the greater sum owed. The defendant
could not use promissory estoppel as a defence. It was not inequitable for the claimants to
break their promise to accept £300 in full settlement of the debt because they had been
pressurised into making this promise.

Comment Since this case, the law on economic duress has changed a great deal. If such
a case were to arise today the agreement to accept the lesser sum of money would be
voidable for economic duress. (See Chapter 4.)

Figure 2.4 An outline of the effect of promissory estoppel
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Privity of contract

The doctrine of privity of contract holds that a contract is private between the parties 
who made it. Anyone who did not make the contract cannot sue on the contract or be 
sued on it. The Contracts (Rights of Third Parties) Act 1999 has created an exception to the
privity rule. However, privity is perhaps best understood if it is considered before the effect
of the 1999 Act is considered. The following case provides a classic example of the privity
rule.

The privity rule was affirmed by the House of Lords in the following case.

Figure 2.5 shows how privity operated in Tweddle v Atkinson and Dunlop Pneumatic
Tyre Co Ltd v Selfridge & Co Ltd.

Privity could cause particular injustice when one person bought unsafe goods or services
on behalf of another. The following case provides an example.

Tweddle v Atkinson (1831)

William Guy and John Tweddle made a contract with each other that William Guy would
pay the claimant £200 and in return John Tweddle would pay the claimant £100. The
claimant was the son of John Tweddle, who was marrying the daughter of William Guy. The
contract between William Guy and John Tweddle said that the claimant should be able to
sue either of them to enforce the contract. John Tweddle paid the money he had promised
to pay but William Guy died before paying the money he had promised. The claimant sued
William Guy’s personal representatives to make them pay. The personal representatives
took over William Guy’s affairs and would have had exactly the same obligation to pay as
William Guy would have had.

Held The claimant could not sue on the contract because he did not make the contract.

Dunlop Pneumatic Tyre Co Ltd v Selfridge & Co Ltd (1915) (House of Lords)

Dunlop sold car tyres to Dew & Co, who were dealers in motor accessories. In return for
being given a 10 per cent discount on the price, Dew & Co agreed that they would obtain
a written undertaking from any person to whom they resold the tyres that the tyres would
not be sold below a certain price. Dew & Co resold the tyres to Selfridge & Co. Dew & Co
gave Selfridge & Co a discount on the price of the tyres in return for the written agreement
not to resell below the agreed price. Selfridge & Co resold the tyres below the agreed price
and Dunlop sued them on the written agreement not to do this.

Held Dunlop could not sue Selfridge on the agreement as there was no contract between
them. Dunlop had given no consideration to Selfridge & Co in return for the promise not to
sell below the agreed price. The discount which Selfridge & Co had been given in return for
their agreement had been given by Dew & Co and not by Dunlop.
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In Jackson v Horizon Holidays Ltd (1975) the Court of Appeal allowed a husband who had
booked a holiday for himself and his wife to recover substantial damages for both himself
and his wife when the holiday proved to be disastrous. The House of Lords later commented
that this decision was correct and suggested that some contracts, such as those to provide
holidays or to book a taxi, call for special treatment. As regards package holidays, the

Figure 2.5 Tweddle v Atkinson and Dunlop Pneumatic Tyre Co Ltd v Selfridge & Co

Daniels and Daniels v R White & Sons Ltd and Tarbard (1938)

Mr Daniels bought a bottle of lemonade. Both Mr and Mrs Daniels drank the lemonade,
which was contaminated with carbolic acid. They were both injured by this and both sued
the manufacturers of the lemonade for the tort of negligence. Mr Daniels also sued the
retailer of the lemonade for breach of contract.

Held The manufacturers were not liable for the tort of negligence. They showed that they
operated a ‘fool proof’ system and so it could not be proved that they had failed to take
reasonable care. Mr Daniels succeeded in his claim for breach of contract. The retailer had
to pay damages to compensate Mr Daniels for his injuries, but did not have to pay damages
in respect of Mrs Daniels’s injuries. The damages for breach of contract were only to com-
pensate for the loss caused to Mr Daniels. Mrs Daniels could not sue the retailer for breach
of contract because she had no contract with the retailer.

M02_MACI4097_03_SE_C02.QXD  1/31/11  2:55 PM  Page 64



Privity of contract 65

Package Travel, Package Holidays and Package Tours Regulations 1992 now provide that
damages can be awarded to holidaymakers who do not get the holiday contracted for, even
if they did not themselves make the contract. However, these Regulations are confined to
package holidays and do not change the principles of the general law of contract.

The Contracts (Rights of Third Parties) Act 1999

The Contracts (Rights of Third Parties) Act 1999 has changed the privity rule but not 
abolished it. The Act provides that a third party can in two circumstances sue on a contract
which he or she did not make:

(i) A third party can sue on the contract if the contract expressly provided that he should be able
to sue. [The s. 1(1)(a) route.]

For example, a man might buy a car for his son and the contract might state that if the car
was not of satisfactory quality the son could sue the seller on the contract. (Tweddle v
Atkinson would now therefore be differently decided.)

(ii) A third party can sue on the contract if the contract intended to confer a benefit on the third
party. [The s. 1(1)(b) route.]

However, the s. 1(1)(b) route does not apply if the other party to the contract can show that
the parties to the contract did not intend the contract to be enforceable by the third party.

Section 1(3) requires that the third party must be expressly identified in the contract 
by name, as a member of a class or as answering a particular description. This is the case 
for both routes. Express identification by name needs no explanation. Express identification
by class could arise in many ways; for example, if a contractual provision was made for 
the benefit of all the members of a particular club, or for the benefit of the contracting
party’s brothers and sisters. Express identification of the third party as his or her answering
a particular description could also arise in many ways; for example, if a contractual provi-
sion was made for the benefit of ‘my youngest brother’ or for the benefit of the Sheriff 
of Nottingham. Applying the Act to Daniels v White and Tarbard, we can see that the 
Act would not have allowed Mrs Daniels to sue on the contract with the retailer unless 
Mr Daniels had expressly identified Mrs Daniels as a person for whose benefit the contract
was being made.

When a benefit is conferred on a third party by the Act, the third party gets any remedy
which would have been available to him if he had made the contract. The third party can
also avail himself of exclusion or limitation clauses. Any rights conferred on the third party
are additional to rights conferred on the person who made the contract. However, s. 5 pro-
tects the promisor from double liability.

If a party to the contract has any defences arising from the contract, these are as avail-
able against the third party as they would have been available against the other party to the
contract.

Example

A contract is made between Bert and Chas. Bert is to sell 50 bicycles to Chas, and a term
of the contract provides that Chas should pay the price to Dan. Bert delivers only 30 bicy-
cles to Chas. Chas accepts the 30 bicycles. Chas will not need to pay the whole contract
price to Dan, but will need to pay only the price of 30 bicycles.
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Formalities

In general, contracts can be created without the need for any special formalities. The 
types of contracts which can be made only if certain formalities are observed are as 
follows.

Figure 2.6 The effect of the CRTPA 1999

The promisor (in the above example Chas) will also have available defences, rights of 
set-off and counterclaims which did not arise in connection with the contract, if these 
would have been available against the third party if the third party had been a party to 
the contract.

Example

Bert agrees to sell 50 bicycles to Chas. A term of the contract provides that Chas is to pay
the price of £5,000 to Dan. Bert delivers 50 bicycles to Chas. Dan owes £1,000 to Chas in
connection with a contract made last month. Chas is entitled to set-off the £1,000 and pay
Dan only £4,000.

Figure 2.6 gives an overview of the Contracts (Rights of Third Parties) Act 1999.
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Contracts which must be made by a deed

A conveyance of a legal estate in land must be made by a deed. Also, a lease of land of over
three years’ duration must be made by a deed or no legal estate will be created.

Earlier in this chapter we saw that gifts are not contracts and that the promise of a gift 
is not enforceable as a contract. However, if a gift is made by a deed it is enforceable as a
contract. This is because the act of making the deed is regarded as providing the required
consideration.

Deeds must be made in writing and must be signed by the maker of the deed in the 
presence of a witness. The witness must sign the deed to indicate having witnessed the 
signature of the maker of the deed. The deed must also indicate that it is intended to be 
a deed. This can be done if the deed states that it is signed as a deed by the maker in the
presence of the witness. For example: ‘This document is signed as a deed by Jane Smith in
the presence of Mary McGuire.’

In Chapter 5 we shall see that the Limitation Act 1980 provides that the right to sue on a
simple contract is lost after six years have passed from the time when the right to sue arose.
When a contract is made by a deed this time limit is increased to 12 years after the right to
sue arose.

Contracts which must be in writing

Contracts to sell or dispose of an interest in land must be made in writing. The written 
contract must incorporate all the terms of the contract in one document, or in both con-
tracts where contracts are exchanged, and must be signed by both of the parties. If these 
formalities are not complied with, the contract will be void and therefore of no effect. There
is, however, one exception. A lease of land for a period of three years or less will be valid if
made orally, as long as the lease takes effect immediately.

Regulated consumer credit agreements cannot be enforced unless they were made in
writing and unless the other requirements of the Consumer Credit Act 1974 have been 
complied with. An agreement is a regulated consumer credit agreement whenever an 
individual (who can be in business, but cannot be a company) is provided with credit.

Contracts which must be evidenced in writing

Contracts of guarantee must be evidenced in writing, and signed by the person giving the
guarantee, or they will be unenforceable. When a contract of guarantee is made, one person
agrees to undertake secondary liability to settle the debts or liabilities of another person.
Although the contract under which the guarantee is given needs to be evidenced in writing,
the contract which created the debt which is being guaranteed does not. An example might
make this more clear.

Let us assume that Paint Ltd agrees to buy a new van from a garage for £10,000 and that
Sarah guarantees to pay the price if Paint Ltd should fail to do so. The contract under which
Paint Ltd buys the van does not need to be in writing nor evidenced in writing. However,
the contract under which Sarah guarantees to pay the price if Paint Ltd fails to do so does
need to be evidenced in writing.

A contract which is evidenced in writing does not need to be a written contract as 
such. However, there must be some written evidence that the contract has been made. This
written evidence, which might for example be in a letter or a note, must be signed by 
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the person giving the guarantee and must contain all the material terms of the contract 
of guarantee.

Minors

A person who is capable of making contracts is said to have capacity to make contracts.
Adults have full contractual capacity, but special rules apply to minors (persons who are
under the age of 18). Contracts made by minors might be either valid, voidable or void,
depending upon the type of contract made.

Valid contracts

Section 3 of the Sale of Goods Act 1979 provides that minors must pay a reasonable 
price for necessary goods sold and delivered to them. They must also pay a reasonable 
price for necessary services supplied. Therefore, contracts to supply minors with either 
necessary goods or necessary services are valid contracts. Goods are regarded as necessary
if they are suitable to a person’s position in life and are actually required by him. This 
obviously varies from person to person. It is worth noticing that the amount which minors
must pay is a reasonable price, which might not always be the same as the price agreed in
the contract.

A minor can also validly make a contract of employment, as long as the contract is
beneficial overall to the minor.

Voidable contracts

Contracts which impose a continuing liability on a minor are voidable by the minor. This
means that the contracts are valid, except that the minor has the option to avoid the contract
(call the contract off). (The way in which a voidable contract can be avoided is considered
in Chapter 4.) A minor who is to avoid these types of voidable contracts must do so either
before reaching the age of 18 or within a reasonable time of having reached the age of 18.
The main types of contracts voidable by a minor are contracts of partnership, contracts to
buy shares and contracts to take a lease of property.

Void contracts

Minors are not bound by contracts to buy unnecessary goods or services. A minor who
makes such a contract may be entitled to regain any money paid under the contract, but
only if the minor has not received any benefit under the contract. Nor are minors bound by
contracts to borrow money. For this reason it would be most unusual for a bank or other
commercial lender to lend money to a minor unless repayment of the loan was guaranteed
by an adult. Agreements by the minor to repay the loan will be of no effect if they were
made before the minor had reached the age of 18. Agreements to repay which were made
after the minor had reached the age of 18 will compel the minor to repay the loan. If a minor
acquires property under an unenforceable contract, s. 3(1) of the Minors’ Contracts Act 1987
allows a court to order the minor to give the property back to the supplier. This remedy is
available at the court’s discretion and would not be applied if the minor had paid for the
property.
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Essential points

n A contract is a legally binding agreement.

n A contract is formed when an offer is accepted.

n An invitation to treat is not an offer, but an invitation to negotiate or an invitation to
make an offer.

n As soon as an acceptance of an offer is received, a contract is created.

n If the postal rule applies, an acceptance made by posting a letter is effective when it is
posted.

n An offer of a unilateral contract can be accepted only by performing the act requested.

n A counter offer is not an acceptance and revokes the original offer.

n A contract can be created only if the reasonable person could state with certainty
exactly what it is that has been agreed.

n An offer which has been revoked cannot be accepted.

n Revocation of an offer is effective when it is received. (The postal rule never applies
to revocations.)

n A contract will only be created if the parties appeared to intend to create a legal 
relationship.

n Consideration consists of a right given to one party, or a loss or detriment suffered by
another.

n A past act cannot be given as consideration.

n Most contracts do not need to be made in writing.

n Minors (persons under 18) are bound by contracts to buy necessary goods or services.

n Minors must pay a reasonable price for necessary goods or services which they have
contracted to buy, if the goods or services are supplied to them.

n If minors make contracts to buy goods or services which were not necessary, the con-
tract will be void.

Practice questions

1 On 10 July Ace Ltd posted an offer to sell a consignment of 1,000 widgets to Brian, a retailer.
The offer said that the price was £10,000 and that the offer would remain open until 31 July.
On 12 July Brian telephoned Ace Ltd and asked whether he would be allowed three months’
credit. Ace Ltd’s manager replied that payment would have to be made in cash, upon delivery.
On 29 July Ace Ltd sold the consignment of widgets to a third party, Charles. On 30 July
Brian posted a letter accepting Ace Ltd’s offer. This letter arrived on 1 August. Upon opening
the letter, Ace Ltd’s manager telephoned Brian and told him that the consignment of 
widgets had been sold and that further similar widgets were not available. Advise the parties
as to whether or not a contract has been created.

2 Acme Supastore advertised its ‘price promise’ heavily in the Nottown Evening News. This
promise stated that Acme was the cheapest retailer in the city of Nottown and that it would
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guarantee that this was true. The advertisement stated: ‘We are so confident that we are the
cheapest in the area that we guarantee that you cannot buy a television anywhere in Nottown
cheaper than from us. We also guarantee that if you buy any television from us and give 
us notice in writing that you could have bought it cheaper at any other retailer within five 
miles of our Supastore on the same day we will refund twice the difference in price. Offer to
remain open for the month of December. Any claim to be received in writing within 5 days of
purchase.’ Belinda saw the advertisement and was persuaded by it to buy a television from
Acme Supastore for £299. The contract was made on Monday 3 December. On Saturday 
8 December Belinda found that a neighbouring shop was selling an identical model of tele-
vision for £289 and had been selling at this price for the past six months. Belinda immediately
telephoned Acme Supastore to say that she was claiming her money back. She also posted
a letter claiming her money back. The letter arrived on Monday 10 December. Acme Supastore
are refusing to refund any of the purchase price. Advise Belinda as to whether or not any 
contract has been made.

3 A large department store advertised its January sale on a local radio station and in a local
newspaper. The advertisement said that the first customer to enter the store when it opened
on 2 January would be able to buy a new video recorder for just £1. The advertisement
showed the model of video recorder which could be bought. Joanne decides to try to be the
first in the department store so that she can buy the video. She camps outside the shop at
midday on 1 January, relieved to see that nobody else is yet queuing. At 7 a.m. on 2 January
the manager of the department store tells Joanne that the offer has been called off. Joanne
refuses to accept this. At 8 a.m. the manager shows Joanne an advertisement in the morning
edition of the local newspaper. This advertisement says that the offer has been called off.
Again, Joanne refuses to leave. When the department store opens, at 9 a.m., Joanne enters
the shop and tells the manager that she is the first customer and that she is buying the video
recorder for £1. The manager refuses to accept the money and says that the video recorder
is only available at its usual price of £299.99. Advise Joanne as to whether or not a contract
has been created.

4 Brogden v Metropolitan Railway Co (1877) concerned a dispute between a coal merchant
and a railway company. The House of Lords had to decide whether a contract existed and if
so, what the terms of the contract were. The facts of the case can be set out as the following
four statements.

(a) After the railway company had taken coal from Brogden for many years, the company
sent Brogden a written agreement which set out the position as regards future supplies
of coal.

(b) Brogden altered the written agreement, then signed it and sent it back to the company.

(c) The company filed the agreement in a drawer, leaving it there for two years.

(d) Brogden delivered coal, which the company had ordered, in accordance with the altered
agreement.

Each of the four statements above amounts to one of the following: an offer; an invitation 
to treat; a revocation; a counter offer; a contract; or nothing at all. Decide which of these 
matters each of the statements amounts to. (In reaching your decision you should apply at
least three of the cases which we have considered in this chapter.)

5 A company which deals in gold and jewellery employs two private security guards to guard
the premises each night. The security guards are both self-employed, as the company feels
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that it is safer to employ people who do not work for the same organisation. One night, one
of the security guards phones in to say that he will not be able to work for the rest of the
week, as he is ill. The company tells the other security guard that he must work single-handed
for the remainder of the week. The security guard manages to do this, although it involves a
certain amount of extra work. At the end of the week the company tells the security guard
who worked alone that he will be paid double wages for the week. Now the company has
changed its mind and pays the guard only his normal amount. Advise the security guard as
to whether or not he will be entitled to the extra amount promised.

6 With reference to decided cases, explain the difference between an offer and an invitation to
treat. Why does the distinction matter?

Task 2

A friend of yours, Rory, works as self-employed painter and decorator. Rory has heard that
materials can often be bought more cheaply at auction or by tender than from wholesalers. 
Rory has asked you to write a brief report, indicating the following matters:

(a) The way in which a contract is made by the process of offer and acceptance.

(b) How an offer differs from an invitation to treat.

(c) How the offer and acceptance are made when goods are bought at auction.

(d) How the offer and acceptance are made when goods are bought by tender.

(e) The extent to which offers can be withdrawn after they have been made.

(f ) What is meant by an intention to create legal relations.

(g) What is meant by consideration.

(h) Whether all contracts can be made without the need for writing.

Visit www.mylawchamber.co.uk/macintyreessentials for:

Access to the accompanying Pearson eText – an eBook 
version linked to all of the resources below which you can 
personalise with your own notes.

Multiple choice questions, flashcards and practice exam questions, to test 
yourself on this chapter.

Use Case Navigator to read in full some of the key cases referenced in 
each chapter.
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