
 The courts and legal personnel 

 This chapter considers the following matters:  

   2.1   The civil courts    
   2.1.1   County courts     

   2.1.2   The High Court     

   2.1.3   The Court of Appeal (Civil Division)     

   2.1.4   The Supreme Court     

   2.1.5   The Judicial Committee of the Privy Council     

   2.1.6   The European Court of Justice (ECJ)     

   2.1.7   Appeals      

   2.2   The criminal courts    
   2.2.1   The magistrates’ court     

   2.2.2   The Crown Court     

   2.2.3   The Divisional Court     

   2.2.4   The Court of Appeal (Criminal Division)     

   2.2.5   The Supreme Court      

   2.3   Procedure in the civil courts    

   2.3.1   Making a claim     

   2.3.2   The small claims track     

   2.3.3   The fast track     

   2.3.4   The multi-track      

   2.4   Alternative dispute resolution    
   2.4.1   Arbitration     

   2.4.2   Mediation     

   2.4.3   Conciliation     

   2.4.4   Other types of ADR     

   2.4.5   Tribunals      

   2.5   The legal profession    
   2.5.1   The Legal Services Act 2007      

   2.6   The judiciary    
   2.6.1   Judicial review      

   2.7   Juries     
   2.8   Law reform     
   2.9   Law reporting        

  2 

     2.1     THE CIVIL COURTS 

 The civil courts are arranged in an hierarchical struc-
ture. If a civil dispute reaches the stage of litigation 
it will commence either in the county court or in the 
High Court. An appeal against the decision of the 
county court can be made to a High Court judge. An 
appeal against a decision of the High Court can be 
made to the Court of Appeal, and from there to the 
Supreme Court. Unless a point of law of public impor-
tance is at stake, or unless an appeal is likely to clarify 
a point of law, permission to appeal will be granted 
only when the appeal has a real prospect of success. 
A party wishing to appeal can either seek oral permis-
sion from the court which heard the case or can make 
a written application, within 14 days, to the court 
which would hear the appeal. An outline of the struc-
ture of the civil courts is shown in  Figure   2.1   . 

  2.1.1   County courts 

 There are 216 county courts in England and Wales, 
and at least one circuit judge and one district judge is 
assigned to each court. A business dispute is likely to 
involve a claim for breach of contract or a claim in tort. 
As regards both of these matters the county court has 
unlimited jurisdiction to hear the case. The High Court 
also has unlimited jurisdiction to hear contract and 
tort cases as long as the case involves a claim for more 
than £15 000. However, if the claim includes a claim 
for personal injuries the claim must be for at least 
£50 000. The value of the action is the amount which 
the claimant reasonably expects to recover. 

 Even where a claim is for a large enough sum of 
money to make litigation in the High Court a pos-
sibility, there is a presumption that a claim should be 
made in the county court rather than the High Court. 

     Introduction 
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40 Chapter 2 The courts and legal personnel

This presumption might be rebutted on one of three 
main grounds. First, the claimant believes that the 
case should be started in the High Court by reason 
of the amount being claimed. Second, a claim might 
be brought in the High Court if the claimant believed 
that the case was sufficiently complex to warrant this. 
Third, the case might be brought in the High Court if 
the outcome of the case was of importance to the pub-
lic in general. (This last reason reflects the fact that 
the decisions of the High Court can amount to binding 
judicial precedents, whereas decisions of the county 
court cannot. See  Chapter   1    at 1.3.2.1.) 

 As well as jurisdiction in contract and tort cases, 
as described above, the county court can hear equity 
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actions (such as those involving a trust or a will) 
where the value of the trust or estate is not more than 
£30 000. It hears claims for salvage which do not 
exceed £15 000, as well as certain divorce matters, 
and certain bankruptcy and insolvency matters. 
Claims to enforce regulated consumer credit agree-
ments must be commenced in the county court. 
Defamation cases cannot be heard in the county 
court unless both parties have agreed in writing that 
they should be. 

 Generally the district judge, who is junior to the 
circuit judge, will hear uncontested cases, as well as 
claims for mortgage repossessions and cases which are 
allocated to the small claims track. (Below at 2.3.1 we 

 Figure 2.1   An outline of the structure of the civil courts        
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2.1   The civil courts 41

 shall see that straightforward claims for not more than 
£5 000 are generally allocated to the small claims 
track.) The circuit judge hears the more complex claims 
and those in which the amount claimed is greater. If 
the amount claimed is over £25 000 the case should 
be heard by a circuit judge. If it is between £5 000 and 
£25 000 the case might be heard by either a district 
judge or a circuit judge. There are currently 680 circuit 
judges and 448 district judges. There are also around 
800 part-time district judges, known as deputy district 
judges. Appeals from a district judge are made to a cir-
cuit judge. Appeals from a circuit judge are to the High 
Court. However, in two exceptional circumstances an 
appeal from a circuit judge can be made to the Court of 
Appeal. First, where the appeal is a second appeal, that 
is to say where the decision of the circuit judge is on an 
appeal from a district judge. Second, where the decision 
is a final decision (that is to say a decision which deter-
mines the entire proceedings) on a multi-track case. 
(See below at 2.3.) Third, there is a possibility of a leap-
frog appeal to the Court of Appeal. (See below at 2.1.3.) 

 County court judgments are registered with the 
Registry of County Court Judgments and the register 
can be inspected by members of the public. A com-
mercial creditor is likely to inspect it before making a 
loan. Once a county court judgment has been satisfied 
the judgment debtor’s name will be removed from 
the register. If the judgment was satisfied within one 
month of judgment the entry on the register is can-
celled altogether. If the judgment is satisfied later than 
one month after the date of judgment it can be noted 
as satisfied, but an entry will remain on the register. 
All entries are removed altogether six years after the 
date of judgment. 

 The county court does not have the responsibility 
of enforcing its judgment. It leaves this to the person 
in whose favour the judgment was given, the judg-
ment creditor. However, the creditor can apply for oral 
examination of the judgment debtor in which case the 
debtor may be brought before the court to explain his 
financial position. Non-attendance is punishable by 
imprisonment. 

 County court judgments may be enforced in sev-
eral ways. A warrant of execution against the debtor’s 
goods allows bailiffs to take those goods, sell them 
and pay the judgment creditor out of the proceeds. 
The debtor can prevent this from happening by paying 
the amount due. A warrant of execution can generally 
be taken out without the court’s permission, by filling 
in the appropriate form and paying the appropriate fee. 

Third party debt orders require a third party who owes 
money to the judgment debtor to pay the judgment 
creditor. These proceedings might be taken against an 
amount held in a bank account. An attachment of earnings 
order will require the judgment debtor’s employer to 
make regular deductions from his earnings and pay 
these amounts into court. A charging order over land 
(including the debtor’s house) can sometimes be made 
and in effect this gives the judgment creditor a mort-
gage over the judgment debtor’s land. The creditor will 
then be entitled to be paid in preference to most other 
creditors when the land is sold, and may apply for an 
order that the land is sold. Despite all these methods 
of enforcement, many county court judgments are not 
satisfied. Winning the case is only half the battle. The 
other half is getting paid. 

 Judgment debtors have the right to apply for an 
administration order if their total indebtedness is 
less than £5 000. Under such an order a list of all 
the debtor’s creditors is drawn up. This list shows 
the amount owing to each creditor and the debtor 
is ordered to pay the whole amount owing by instal-
ments. Some 1 879 000 non-family proceedings were 
started in the county court in 2009.  

  2.1.2   The High Court 

 The High Court is divided into three divisions: the 
Queen’s Bench Division, the Chancery Division and 
the Family Division. Each Division hears different 
types of actions. The Family Division is, as the name 
suggests, concerned with family matters and is of little 
interest in a business context. The Chancery Division 
deals with matters which originated in equity, such as 
bankruptcy, mortgages, trusts, wills, company law and 
partnership law. It also deals with all forms of prop-
erty and taxation disputes. It includes two specialist 
courts, the Companies Court and the Patents Court. 
The Companies Court deals with company liquidation. 
The Queen’s Bench Division deals with common law 
disputes such as contract and tort cases and includes 
three specialist courts, the Commercial Court, the 
Technology and Construction Court and the Admiralty 
Court. Despite these allocations, any of the three 
Divisions can transfer a case to another Division. The 
Commercial Court hears cases involving import and 
export of goods, banking, insurance and financial ser-
vices and can hear any case arising out of trade or com-
merce in general. The Commercial Court has its own 
specialist procedures, which are set out in a practice 
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42 Chapter 2 The courts and legal personnel

direction and in the Commercial Court Guide. These 
procedures are less formal than those generally used 
in the High Court, the rules of evidence being some-
what less rigid. The Technology and Construction 
Court deals with specialist matters relating to building 
work, engineering work, claims concerning computers 
and other cases which involve complex scientific or 
technical questions of fact. 

 Generally only one judge sits in a High Court case. 
Slightly junior judges, known as masters, hear some 
of the less complex High Court cases. Appeals from 
the High Court go to the Court of Appeal and from 
there to the Supreme Court. As regards both appeals, 
permission must be gained. Appeals from a master go 
first to a High Court judge and then to the Court of 
Appeal, although it is quite likely that permission for 
this second appeal will not be granted. 

 The High Court hears appeals from circuit judges 
in the county court. It also hears appeals from two 
criminal courts, the magistrates’ court and the Crown 
Court. When these criminal appeals are heard they are 
heard by two or three High Court judges, and these 
courts are known as Divisional Courts. The Queen’s 
Bench Divisional Court is of particular significance in 
relation to statutes which impose criminal liability on 
business. The Divisional Court hears appeals by way 
of case stated from the magistrates’ court, tribunals 
or the Crown Court. An appeal by way of case stated 
can only be made against a decision of law made by 
the lower court. These appeals are generally made 
against decisions taken in the magistrates’ court, but 
can be against decisions of the Crown Court if the case 
was one which was originally tried in the magistrates’ 
court. The justices’ clerk sends a draft case to the par-
ties, and this may be amended after representations 
from the parties. The case states the facts of the case, 
the ruling given by the lower court and the question of 
law for the Divisional Court to consider. The Divisional 
Court can uphold the decision, reverse it, amend it 
or send it back to the lower court to make the deci-
sion which it thinks fit. The law made in this way is 
of greater value than the law made by ordinary High 
Courts. The decisions of ordinary sittings of the High 
Court are binding upon inferior courts, but not upon 
other High Courts. The decisions of the Divisional 
Court are binding upon other Divisional Courts, ordi-
nary sittings of the High Court and inferior courts. The 
Chancery Divisional Court and the Family Divisional 
Court also hear appeals, but these are generally less 
significant in a business context. 

 We considered the jurisdiction of the High Court 
when considering the jurisdiction of the county court. 
There are currently 108 High Court judges, 70 of these 
sit in the Queen’s Bench Division, 19 in the Chancery 
Division and 19 in the Family Division. The President of 
the Queen’s Bench Division is the head of the Queen’s 
Bench Division. The Vice-Chancellor is the head of the 
Chancery Division. The head of the Family Division is 
known as the President of the Family Division. 

 In 2009, 49 500 proceedings were started in the 
Chancery Division and 18 600 in the Queen’s Bench 
Division.  

  2.1.3   The Court of Appeal (Civil Division) 

 The Court of Appeal is split into two divisions: the 
Civil Division and the Criminal Division. The Court of 
Appeal (Civil Division) hears appeals from the High 
Court, but does not hear appeals from the Divisional 
Courts. Permission to appeal must be granted. Appeals 
from a master in the High Court go first on appeal to 
a High Court judge and only then is there an appeal to 
the Court of Appeal. Exceptionally, the Court of Appeal 
may hear a ‘leapfrog’ appeal from a district judge, 
a circuit judge or a master. However, this will be pos-
sible only if an important point of principle or practice 
is to be considered, or if there is some other compel-
ling reason for the Court of Appeal to hear the appeal. 

 A ‘leapfrog’ appeal can be made direct from the 
High Court to the Supreme Court if all parties consent, 
and the Supreme Court gives permission. In addition, 
the High Court judge must issue a certificate stating 
that the case involves an important point of law involv-
ing the interpretation of legislation or the case con-
cerns a matter which has already been fully considered 
by the Court of Appeal or Supreme Court. (In which 
case neither the High Court nor the Court of Appeal 
would have the power to refuse to follow the earlier 
decision.) There is also a new leapfrog procedure 
whereby any appeal to a circuit judge or a High Court 
judge, from a district judge or a master, can be referred 
straight to the Court of Appeal. This can be done if the 
judge who was to hear the appeal, or the Master of 
the Rolls, considers that it raises an important point of 
principle or practice, or that there is some other com-
pelling reason why the Court of Appeal should hear it. 

 There are 38 Lords Justices of Appeal, as Court 
of Appeal judges are known. Usually three judges sit 
when an appeal is heard, although sometimes a full 
court of five judges is invoked. Different batches of 
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2.1   The civil courts 43

three judges sit as the Court of Appeal at the same 
time. The Master of the Rolls presides over the Civil 
Division of the Court of Appeal. 

 In 2009, the Court of Appeal Civil Division disposed 
of 1 225 appeals; 504 were allowed, 419 were dis-
missed after a hearing, 159 were dismissed with the 
consent of the parties and 4 were struck out.  

  2.1.4   The Supreme Court 

  The Supreme Court is the highest appellate court in 
Great Britain and Northern Ireland. It replaced the 
House of Lords on 1 October 2009, when 11 Law Lords 
became the first Supreme Court justices. The Supreme 
Court now has its full complement of 12 judges. 
A sitting of the House of Lords was generally com-
prised of five of the twelve Law Lords, although in 
recent years seven or nine judges sat in a number of 
important cases. (For example, seven judges sat in 
 Pepper  v  Hart , which was considered in the previ-
ous chapter at 1.3.1.4.) It is envisaged that a panel 
of seven or nine judges will sit more frequently in the 
Supreme Court. The justices are known as My Lord or 
My Lady. They wear robes only for ceremonial events.  

 The Supreme Court hears appeals from the Court of 
Appeal. Before such an appeal can be made, leave to 
appeal is needed. The Court of Appeal hears such an 
application for leave to appeal and refers it to an Appeal 
Committee of three Supreme Court justices. This Com-
mittee can allow the barrister representing the appel-
lant to make an oral argument. The first President of 
the Supreme Court, Lord Phillips of Worth Matravers, 
has indicated that in future he would like all Supreme 
Court justices to receive synopses of applications for 
leave to appeal, so that all of them can have some input. 

 In 2009, 40 appeals were presented to the House 
of Lords, 31 of these coming from the Civil Division 
of the Court of Appeal. Like the House of Lords before 
it, the Supreme Court will also hear appeals from the 
Scottish Court of Session and, occasionally, from the 
High Court when the leapfrog procedure is invoked. 
Typically, a case takes about two days to hear. The 
Supreme Court justices, like the Law Lords before 
them, always reserve their judgment, so they do not 
give a decision at the end of the case but at some later 
date. Lord Phillips hopes that the Supreme Court will, 
where possible, give one single judgment. If this is not 
possible he hopes that there will be one majority judg-
ment and one dissenting one. In many cases the House 
of Lords gave 3:2 judgments in which all of the judges 

said something different. (See, for example,  Shogun 
Finance Ltd  v  Hudson  at 6.2.3.1.) This made it very 
difficult to deduce the  ratio decidendi  of the case. 
Judgments of the Supreme Court are published on the 
Internet at  www.supremecourt.gov.uk . 

 The main purpose behind the transformation of 
the House of Lords to the Supreme Court was to free 
the highest appellate court from the second house 
of Parliament and to remove the Law Lords from the 
legislature. The change is seen as increasing the judici-
ary’s independence from both the legislature and the 
executive. The new court will be the Supreme Court of 
all of the United Kingdom: England, Wales, Scotland 
and Northern Ireland. It will sit in a building in 
Parliament Square, Middlesex Guildhall, rather than 
in Parliament itself. Although television cameras are 
not allowed in any other courts, interesting cases will 
be broadcast. Press summaries are issued about pend-
ing and decided cases and the public has access to the 
Supreme Court building so that they can watch cases. 
The first case to be heard concerned the power to 
freeze the assets of suspected terrorists and was delib-
erately chosen to be one of significant public interest. 

 The primary purpose of the Supreme Court is to 
give rulings on difficult points of law. It does not have 
the power to overturn legislation, as the US Supreme 
Court has, and will not gain such power unless the UK 
Constitution is significantly changed.  

  2.1.5   The Judicial Committee of the Privy 

Council 

 The Judicial Committee of the Privy Council (gener-
ally known as the Privy Council) is the final court of 
appeal for about 23 Commonwealth territories and 
4 independent Republics within the Commonwealth 
which choose to use it. The origins of this court can 
be traced back to the Middle Ages, when the King 
would consult advisors known as the Privy Council. 
The Judicial Committee Act 1933 created the Judicial 
Committee of the Privy Council, as a court in which 
senior judges should hear legal appeals. 

 The Judicial Committee of the Privy Council is, 
in effect, made up of Supreme Court justices. Five of 
these justices sit in a case, sometimes accompanied by 
a judge from the country where the appeal originated. 
The judgment of the Council is usually delivered as 
one opinion. Prior to 1966 dissenting opinions were 
not allowed. It is still the case today that there will not 
be more than one dissenting opinion published, even 
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44 Chapter 2 The courts and legal personnel

if two of the justices dissent. Although technically of 
persuasive value only, decisions of the Privy Council 
are generally treated as Supreme Court decisions. In 
2009, 69 appeals were made to the Privy Council and 
47 were disposed of. 

 The Privy Council also has jurisdiction to hear 
appeals concerning misconduct of doctors, dentists, 
opticians and vets.  

  2.1.6   The European Court of Justice (ECJ) 

 In the previous chapter, at 1.4.3.1, we saw that the 
ECJ can express an authoritative opinion on EU law, 
if requested to do so by a national court, and that once 
the ruling has been made by the ECJ the case returns 
to the court which asked for the ruling so that that 
court can apply the ruling. We saw that Article 267 of 
the Treaty on the Functioning of the European Union 
allows a national court to request an authoritative 
ruling as to only three types of matters: the interpreta-
tion of the EC legislation; the validity and interpreta-
tion of acts of institutions of the Community; and the 
interpretation of statutes of bodies established by an 
act of the Council, where those statutes so provide. 
Any national court or tribunal may refer a matter 
within Article 267 to the ECJ if it thinks this necessary 
to give judgment. We also saw that a court of final 
appeal has an obligation to seek a preliminary ruling 
where a relevant point of EU law is at issue and where 
there has been no previous interpretation of the point 
by the ECJ. (Unless the point is so obvious as not to 
require a ruling.)  

  2.1.7   Appeals 

 The basic appeal structure is as follows. 
 From a district judge to a circuit judge and from 

there to the Court of Appeal. From a circuit judge to 
a High Court judge. (Unless the decision of the circuit 
judge was an appeal from a district judge or a final 
decision on a multi-track case, in which the appeal 
is to the Court of Appeal rather than to a High Court 
judge.) The Court of Appeal hears appeals from High 
Court judges (but not from Divisional Courts of the 
High Court) although it is possible for a ‘leapfrog’ 
appeal to be made direct to the Supreme Court. 
The Supreme Court hears appeals from the Court of 
Appeal. The Privy Council hears appeals from the 
highest courts in 27 Commonwealth territories and 
independent Republics. 

 In all but a few exceptional cases, permission to 
appeal is required. Permission will be granted only 
where the court considers that the appeal would 
have a real prospect of success, or there is some 
other compelling reason why the appeal should be 
heard. Permission to appeal from a decision of either 
the county court or the High Court is usually sought 
orally from the lower court which made the decision 
or from the court to which an appeal would lie. If the 
lower court refuses permission, permission may be 
sought from the court to which the appeal would lie. 
When the appeal court refuses permission to appeal it 
gives reasons for the refusal. The appellant can then 
ask the same court for an oral hearing to reconsider 
this decision but this may be made to the same judge 
as refused the appeal. This is almost always the end 
of the matter. However, the court which heard the 
appeal has the power to allow a further appeal to 
the Court of Appeal if the appeal raises an important 
principle of law or procedure or if there is some other 
compelling reason for the Court of Appeal to hear it. 
In exceptional circumstances the Court of Appeal or 
the High Court, but not the county court, can reopen 
proceedings if three conditions are satisfied: first, 
that it is necessary to do this to avoid real injustice; 
second, the circumstances are exceptional and make 
it appropriate to reopen the appeal; third, no alterna-
tive effective remedy is available. The Court of Appeal 
hears applications to appeal to the Supreme Court 
and refers them to an Appeals Committee of three 
Supreme Court justices. 

 In all civil cases an appeal is allowed, and the deci-
sion of the lower court reversed, only where either the 
decision was wrong or where the decision was unjust 
because of a serious procedural or other irregularity in 
the lower court proceedings. 

 Generally, the appeal court reviews the case rather 
than rehears it.   

  2.2     THE CRIMINAL COURTS 

 Criminal trials are conducted in either the magistrates’ 
court or the Crown Court. Criminal offences are clas-
sified into three bands, according to their seriousness. 
Offences triable only on indictment are the most seri-
ous offences, such as murder, and these can be tried 
only in the Crown Court. The most minor offences, 
such as the majority of motoring offences, are triable 
only summarily and must be heard by the magistrates’ 
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2.2   The criminal courts 45

court. Other offences, such as theft, are ‘either way’ 
offences, and may be tried either in the magistrates’ 
court or in the Crown Court. The magistrates will 
decide whether they think the case should be tried 
summarily by the magistrates’ court or on indictment 
in the Crown Court. Generally, the magistrates will 
opt for summary trial unless the offence is so serious 
that the sentences which could be passed by the mag-
istrates’ court would not be sufficiently severe. If the 
magistrates decide upon summary trial they must then 
ask the accused whether or not he consents to this 
or whether he wishes to opt for jury trial. They must 
explain to the accused that if he opts for summary 
trial he may nevertheless be sent to the Crown Court 
for sentence if the accused’s character and history are 
subsequently found to be such that a sentence greater 
than that which could be passed by the magistrates is 
justified. 

 An outline of the structure of the criminal courts is 
shown in  Figures   2.2    and  2.3 . 

    2.2.1   The magistrates’ court 

 There are 134 district judges (magistrates’ courts) 
and slightly under 29 000 lay magistrates. The district 
judges (magistrates’ courts) are full-time judges who 
used to be called stipendiary magistrates; 170 part-
time deputy district judges (magistrates’ courts) also 
sit. Magistrates’ courts dispose of 98 per cent of crimi-
nal cases. Lay magistrates are not legally qualified. 
They sit as a bench, usually comprising three magis-
trates, whereas district judges (magistrates’ courts) 
sit on their own. In a criminal case it is the job of the 
magistrates to decide the facts, that is to say whether 
the defendant is guilty or not guilty. If the defend-
ant is guilty the magistrates also pass sentence upon 
him, although sometimes they commit him to the 
Crown Court for sentence. Lay magistrates should 
seek the advice of the clerk of the court, also known 
as a justice’s clerk, in order to ascertain matters of law, 
sentencing or procedure. Magistrates’ clerks are lawyers 

Appeal against
sentence or conviction

European Court
of Justice

Supreme Court

Queen’s Bench
Divisional Court

Crown
Court

Magistrates’
court

Appeal by way
of case stated

Appeal by way
of case stated

 Figure 2.2   Structure of the criminal courts as regards 
summary offences       
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46 Chapter 2 The courts and legal personnel

who pursue a career as clerks. They may offer advice 
to the magistrates even when the magistrates have not 
sought it. 

 As well as hearing summary offences and most 
either way offences, magistrates’ courts also have other 
duties. After a defendant’s arrest they decide whether 
he should be given bail or remanded in custody. 
They conduct the committal proceedings if the defend-
ant is to be committed to the Crown Court for trial. 
They have jurisdiction in some civil areas which affect 
children and families. They hear applications for vari-
ous types of licences, such as liquor licences, and also 
deal with some types of civil debts, such as arrears 
of council tax. The Crime and Disorder Act 1998 
empowers them to pass Anti-Social Behaviour Orders 
(ASBOs) against offenders aged ten or over. 

 Magistrates may commit those summarily con-
victed of an either way offence to the Crown Court for 
sentence if they feel that a punishment which is greater 
than they can impose is warranted. Magistrates may 
impose a fine of up to £5 000 and may pass sentences 
of up to six months in prison in respect of any one 
offence. Where the offences are triable either way, 
magistrates can pass two consecutive six month sen-
tences, so that the defendant is sentenced to a total 
of 12 months in prison. 

 Defendants have a right to appeal against con-
viction or sentence to the Crown Court but must 
be made aware that the Crown Court may increase 
the sentence passed by the magistrates, as long as 
this does not exceed the maximum sentence which 
the magistrates could have passed. If the appeal 
is against conviction, which is only possible if the 
defendant pleaded not guilty in the magistrates’ 
court, the case is reheard in the Crown Court. Such 
an appeal could be against the facts or the law. If the 
appeal is against sentence the prosecution generally 
outlines facts admitted or found by the magistrates, 
although a complete rehearing of the case is possible. 
However, if the appeal concerns a point of law it may 
be made to the Divisional Court by way of case stated, 
which is explained below at 2.2.3.  

  2.2.2   The Crown Court 

 The Crown Court sits in 77 centres in England and 
Wales. As explained earlier, the Crown Court con-
ducts all trials of indictable offences and some tri-
als where the crime was an either way offence. 
Generally, the Crown Court is staffed by a circuit 
judge, although sometimes a High Court judge sits. 
Offences range through four degrees of seriousness. 

The Court of Appeal
(Criminal Division)

Supreme Court

Crown Court (Trial)

European Court of
Justice

Magistrates’ court
(Remand and

committal proceedings
only. No trial here.)

 Figure 2.3   Structure of the criminal courts as regards 
indictable offences       
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2.2   The criminal courts 47

Class 1 offences, such as murder, are almost always 
tried by a High Court judge. Class 2 offences, such as 
rape, are also generally tried by a High Court judge. 
Class 3 offences, such as causing death by dangerous 
driving, may be tried by either a High Court judge or 
by a circuit judge. Class 4 offences, such as grievous 
bodily harm or an either way offence, are tried by a 
circuit judge. 

 The Crown Court may pass sentence on those 
summarily convicted of an either way offence if the 
magistrates commit to the Crown Court for sen-
tence. Such a committal would generally be heard, 
like an appeal from the magistrates’ court against 
sentence or conviction, by a circuit judge and two 
magistrates. 

 When a case is tried in the Crown Court the jury 
decide the facts, that is to say whether the defendant 
is guilty or not guilty. The judge sums up to the jury 
the matters which they should take into consideration 
in reaching their verdict. The judge also supervises 
the running of the trial, for instance deciding whether 
or not certain matters are admissible as evidence. If 
the defendant is found guilty, the judge passes sen-
tence, although there is often a considerable delay 
while various reports are being made. Appeals against 
conviction or sentence are made to the Court of Appeal 
(Criminal Division).  

  2.2.3   The Divisional Court 

 The Queen’s Bench Divisional Court hears appeals 
by way of case stated from the magistrates’ court. 
It can also hear appeals by way of case stated 
from the Crown Court if the case was first tried in 
the magistrates’ court and then appealed to the 
Crown Court. The appeal can only be on a point 
of law or on an argument that the magistrates 
exceeded their powers. Such cases are heard by 
two or more judges, at least one of whom will usu-
ally be the Lord Chief Justice or a Lord Justice of 
Appeal. If the prosecution appeals, the Divisional 
Court have the power to order the magistrates’ 
court to convict a defendant who was acquitted by 
the magistrates. Many cases heard by way of case 
stated become important precedents.  Partridge  v 
 Crittenden  [1968] I WLR 1204, considered in 
 Chapter   3    at 3.1.2, provides an example. The appeal 
to the Divisional Court was made by way of case 
stated from the magistrates’ court. An appeal from a 
Divisional Court goes to the Supreme Court.  

  2.2.4   The Court of Appeal 

(Criminal Division) 

 The Criminal Division of the Court of Appeal is presided 
over by the Lord Chief Justice. This court hears appeals 
from the Crown Court, either against conviction 
or against sentence. Section 2 of the Criminal 
Appeal Act 1995 allows an appeal to the Court 
of Appeal (Criminal Division), against conviction in 
the Crown Court, on only three grounds: that the 
jury’s verdict should be set aside as having been unsafe 
and unsatisfactory; that a wrong decision was taken 
as to a question of law; or that there was a material 
irregularity in the course of the trial. Appeals against 
acquittal can be made. These appeals might result in 
the law being amended, but will not mean that the 
defendant who was acquitted is subsequently con-
victed. When an appeal against sentence is made, the 
Court of Appeal may impose a greater sentence than 
that imposed by the Crown Court.  

  2.2.5   The Supreme Court 

 The Supreme Court hears appeals from the Court 
of Appeal (Criminal Division) and from the Queen’s 
Bench Divisional Court. The Court of Appeal will need 
to certify that the case involves a point of law of gen-
eral public importance. In addition, either the Court of 
Appeal or the Supreme Court must grant permission 
for the appeal to be made on the grounds that it is a 
case which ought to be made to the Supreme Court. 
The Privy Council’s jurisdiction, explained above at 
2.1.5, covers criminal appeals as well as civil appeals. 

   1   In which two courts might a civil case be tried?   

   2   How will it be decided which of the two courts is 

the appropriate court to try the case?   

   3   From which courts does the Court of Appeal 

(Civil Division) hear appeals?   

   4   From which civil courts does the Supreme Court 

hear appeals?   

   5   In which two courts might a criminal case be 

tried? How will it be decided in which court the 

case should be tried?   

   6   What is an appeal by way of case stated?   

   7   To which court is an appeal against conviction by 

the magistrates’ court, or against the sentence 

imposed by the magistrates’ court, made?   

  Test your understanding 2.1 

➔
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48 Chapter 2 The courts and legal personnel

  2.3     PROCEDURE IN THE CIVIL COURTS 

 In 1999 the Woolf reforms radically overhauled pro-
cedure in the civil courts. The reforms were brought 
about to give effect to the Woolf Report, which was 
produced by a committee chaired by Lord Woolf, the 
Master of the Rolls. This report found that the civil 
justice system was slow, expensive, bound by archaic 
procedures, excessively complicated and generally 
ill-suited to the needs of clients. These critical views 
were shared by a majority of those who had litigated 
in the courts. The adversarial culture of litigation 
meant that unnecessary delays and the deliberate 
running up of expenses were often used as a tactic 
to defeat the other side. In many types of disputes 
expensive expert witnesses were routinely produced 
by each side. Rather than helping the court to resolve 
a technical problem, these experts were seen as 
on the side of one or other of the parties and were 
subjected to partisan pressure by the other party’s 
lawyers. 

 Lord Woolf’s Report concluded that civil justice was 
in a state of crisis and therefore made recommenda-
tions for sweeping change. These changes have been 
brought about by New Civil Procedure Rules, the over-
riding objective of which is to enable the court to deal 
with cases justly. 

 One of the main features of the reforms is that the 
management of the case is removed from the hands of 
the litigants and passes to the judge. Under this new 
system of judicial case management the judge will 
first determine which of the three new tracks the case 
is to be on; the small claims track, the fast track or 
the multi-track. The judge will also set time scales by 
which certain procedures must have been completed. 
The judge’s active management of the case requires 
him to do the following things: encourage cooper-
ation between the parties to the case; encourage the 
parties to settle the case or part of the case; identify 
the true points at issue as early as possible and ensure 
that issues which do not require litigation are disposed 
of before the case is tried; decide the order in which 
issues will be resolved; consider whether the taking 
of any step is justified by the costs which this would 
involve; and to ensure that the case proceeds quickly 

and efficiently. Technology should be used wherever 
appropriate. As many aspects of the case as possible 
should be dealt with on the same occasion and the 
case may be dealt with without the parties having to 
attend court. If the case is to reach court, the judge sets 
out timetables for the hearing and supervises the con-
trol of the case. The courts have the power to decide 
the issues on which evidence will be allowed. They 
also have the power to decide the nature of evidence 
which is to be allowed and the way in which the evi-
dence may be presented. 

 The judges have been trained to become unsym-
pathetic to the old style of litigation. The court can 
ask a party to clarify a matter or provide additional 
information about it. It can shorten the time by which 
procedures must be completed. The time limits set by 
the court are rules, not targets. However, in appropri-
ate circumstances the judge can increase time lim-
its. The judge can identify preliminary issues which 
should be tried first and can dismiss a case or give 
judgment as soon as a certain preliminary issue has 
been decided. In many cases the parties will them-
selves settle the case after one preliminary issue has 
been decided. 

 Orders made by the court may be subject to con-
ditions, such as the payment of money into court. 
If these conditions are not complied with the party 
in default may have his case struck out. Claims and 
defences which have no reasonable chance of success 
can be struck out. They can also be struck out if either 
a rule, a practice direction or a court order has not been 
complied with. Lesser sanctions are also available to 
the court. It may order a party in default to pay all or 
part of the costs of the case, refuse to allow interest on 
damages where the claimant is at fault, or order that 
interest is paid at a higher rate where the defendant is 
at fault. Procedural errors are not to invalidate any part 
of the proceedings unless the court exercises its discre-
tion to order that they should. Furthermore, accidental 
errors or omissions can be corrected at any time and 
the court may do this on its own initiative. 

 The parties to a dispute are now actively encour-
aged to consider alternative dispute resolution (ADR). 
Moreover, the judge not only encourages the parties to 
seek ADR, but may also stay (suspend) the proceed-
ings so that the parties can try to resolve their dispute 
by an alternative method. We examine the various 
methods of ADR below at 2.4. 

 Ten pre-action protocols have been drawn up. 
These protocols require that at the start the parties 

   8   From which courts do the Court of Appeal 

(Criminal Division) and the Supreme Court hear 

criminal appeals?      
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2.3   Procedure in the civil courts 49

should identify the issues in dispute, the evidence 
available and how the disputed points should be 
resolved. The idea is that litigation is to be a last resort. 
A party who does not follow the letter and spirit of the 
protocols can be subject to a sanction. In a business 
context, three pre-action protocols are of particular 
significance, relating to professional negligence, clini-
cal negligence and personal injury. 

 Perhaps the most significant of the new reforms is 
that cases will be allocated to one of the three tracks. 
Earlier we considered the jurisdiction of the county 
court and the High Court. The High Court only takes 
multi-track cases. The county court takes all fast-
track cases and small claims, as well as some multi-
track cases. A claim which is being defended will be 
allocated by the court to either the small claims track, 
the fast-track or the multi-track. Generally, this alloca-
tion will be made by a master or a district judge on 
the basis of a questionnaire completed by the parties. 
Each of the three tracks needs to be considered in turn. 
Before considering them, however, it is worth stressing 
the point that litigation should always be a last resort 
for any business. It is expensive, time-consuming, 
uncertain and very likely to destroy any business rela-
tionship which exists with the other party. 

  2.3.1   Making a claim 

 Once it has become apparent that a business dispute 
is not going to be resolved informally, one of the par-
ties may initiate legal proceedings by issuing a claim 
against the other. First, a final letter should be sent to 
the other party, warning that a claim will be made if 
a satisfactory response to the claimant’s demands is 
not received by a certain date. A claim is commenced 
by filling in a claim form. This is done whether the 
amount of money claimed is specified or unspecified 
and whether the claim is for a court order rather than        
for money. The form will require the claimant to state 
the value of the amount claimed. The particulars of 
the claim can either be attached to the claim itself 
or can be served on the defendant separately. These 
particulars set out a concise statement of the facts 
upon which the claimant is relying, and a statement 
of truth that the claimant believes the facts to be true. 
It is advisable for the claimant to state the remedy 
which he is seeking but it is not absolutely necessary 
to do this as the court may award a successful claim-
ant any remedy to which he would be entitled. The 
claim, the particulars and a response pack are served 

on the defendant, who must generally respond within 
14 days or judgment can be given against him. If the 
defendant does respond, the response might take sev-
eral forms. First, the defendant might pay the claim 
in full. Second, the defendant might file an acknowl-
edgement of service if he cannot file a defence within 
14 days or wants to dispute the court’s jurisdiction 
to hear the case. The filing of an acknowledgement 
of service will give the defendant another 14 days in 
which to respond. Third, the defendant might admit 
some or all of the claim. If the admission is only par-
tial  he will also file a defence. If the claim is for an 
unspecified amount of money the defendant might 
offer a certain sum in satisfaction of the claim and 
might offer to pay this amount by instalments. Where 
a claim is admitted but the claimant does not accept 
the amount offered, or the rate at which this amount 
is to be paid, the claimant may nevertheless ask 
that judgment is entered in his favour. If this is done, 
the court will determine the amount of damages at 
a later hearing. Fourth, the defendant might file a 
defence. A defence must be specific as to the reason 
why specific allegations are denied, which allegations 
the claimant will have to prove, which allegations are 
admitted and any reason for disputing the value of the 
claim. The defendant might also make a counterclaim 
against the claimant, either as part of a defence or 
while admitting the claim. 

 The responses which the defendant might make, and 
the effect of these responses, are shown in  Figure   2.4   . 
Once a claim has been filed the court moves on to 
the process of allocating the claim to one of the three 
tracks. 

   2.3.2   The small claims track 

 Cases other than personal injury cases are likely to be 
allocated to the small claims track if they satisfy three 
criteria. First, they must be straightforward claims for 
not more than £5 000. (This amount can be greater 
if both parties agree to allocation to the small claims 
track.) Second, the case should not involve a substan-
tial amount of preparation before the hearing. Third, 
the case should not be one where large legal costs will 
be incurred. 

 The third requirement reflects the fact the small 
claims procedure has been designed so that the parties 
have the option of conducting their own case without 
legal representation. However, litigants on the small 
claims track can be represented by lawyers if they so wish. 
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2.3   Procedure in the civil courts 51

 Special rules apply to personal injury cases and 
to landlord and tenant disputes. Personal injury 
cases will only be allocated to the small claims track 
where the total amount of the claim is not more 
than £5 000 and the claim for general damages for 
personal injuries is not more than £1 000. Claims 
concerning landlord and tenant are of little signifi-
cance for the purposes of this book. In broad terms, 
an allocation will only be made to the small claims 
track where the tenant is claiming damages of not 
more than £1 000 or where he is asking that the 
landlord be ordered to complete repairs which will 
cost not more than £1 000. 

 Generally, a small claims case will involve only one 
hearing in front of a district judge. The parties will be 
required to file and serve copies of all relevant docu-
ments, including any expert’s report. However, expert 
evidence cannot be admitted in a small claim hearing 
unless the court consents and such consent would 
not usually be granted. The originals of documents 
must be brought to the hearing. The judge can hold a 
preliminary hearing, although this is discouraged. 
A preliminary hearing might be used to clarify a claim 
or to dispose of a claim which has no real chance of 
success. On rare occasions, the judge may decide the 
case by a ‘paper disposal’, without any hearing at all. 

 The district judge has considerable leeway as to the 
proceedings at the hearing. The hearing is informal 
and the strict rules of evidence do not apply. The judge 
will probably appoint each side the same amount of 
time to present their evidence and give an immediate 
decision at the conclusion of the case. 

 Generally each side will pay its own costs. The only 
costs recoverable will usually be the costs involved 
in issuing the claim. However, the district judge has 
a discretion to allow costs for travelling expenses, 
loss of earnings and an expert’s fee. The amount of 
costs for the expert’s fee cannot exceed £200 (and the 
emphasis is very strongly against experts appearing in 
small claims hearings) and the amount of costs for lost 
earnings cannot exceed £50 per day. If a party behaves 
unreasonably the court can penalise him by ordering 
him to pay costs. 

 Appeals against small claims decisions can be made 
to a circuit judge, but such appeals are most unusual. 
The appeal cannot be made on fact, but only on the 
grounds that there was a mistake of law or a serious 
irregularity in the way in which the case was con-
ducted. Where an appeal is made, the circuit judge 

will give a decision and will not order a rehearing of 
the case.  

  2.3.3   The fast track 

 Cases other than landlord and tenant cases, or claims 
which include a claim for personal injury, will gener-
ally be allocated to the fast track if the claim is for 
not more than £25 000 and there is not a substantial 
amount of pre-hearing preparation. However, these 
cases will not be allocated to the fast track if they are 
expected to last for longer than one day or if there 
is likely to be a substantial amount of oral expert 
evidence at the trial. We saw earlier that a claim of 
not more than £5 000 is not allocated to the small 
claims track if it involves a claim for personal injuries 
of over £1 000. Such cases are allocated to the fast 
track. We also saw that some claims for less than 
£1 000 by a tenant against a landlord were not allo-
cated to the small claims track. These too are allocated 
to the fast track. 

 It is expected that a fast track case will be com-
pleted 30 weeks after allocation. Upon allocation to 
the fast track the court will set out a timetable for 
matters such as disclosing documents, exchanging 
witness statements and expert’s reports, the sending 
of listing questionnaires by the courts so that the date 
and length of the trial can be fixed, the completing of 
these questionnaires and the hearing itself. Financial 
penalties can be imposed on parties who do not adhere 
to the timetable. Postponement of the trial is a possi-
bility, but is very much a last resort. 

 A one day fast-track trial actually runs for five hours. 
The judge will begin with a certain amount of reading 
time and then brief opening speeches will be made by 
the lawyers. The majority of the time, perhaps about 
three hours, will be for examination of witnesses by 
the two sides. Both the defendant and the claimant 
will make closing submissions to the judge, who will 
prepare and deliver judgment and assess the costs. 

 If extensive oral expert evidence is needed, a case 
is not suitable for the fast track. In a fast-track trial 
each party can be allowed one expert per issue, with 
a maximum of two issues. However, the court will 
appoint an independent expert, instructed jointly by 
both parties, wherever possible and will strive to cut 
down on expert evidence. Generally, expert evidence 
would be found in written reports rather than given 
orally at the trial.  
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52 Chapter 2 The courts and legal personnel

  2.3.4   The multi-track 

 Claims which are not suitable for the small claims 
track or the fast track are allocated to the multi-track. 
This usually means cases where the amount claimed is 
substantially over £25 000, or cases which are likely to 
take more than one day in court or in which there will 
be substantial expert evidence. In addition, a claim 
will be allocated to the multi-track where the court is 
likely to have to decide a substantial question of fact. 
A multi-track case is heard either by a circuit judge or 
a High Court judge. 

 As the name suggests, the multi-track allows 
the court considerable flexibility in dealing with the 
claim. The case will be judicially managed but there 
is no standard procedure. Whereas a fast-track case 
is likely, but not certain, to follow a pre-arranged 
procedure, multi-track cases adopt the procedure to 
meet the needs of the case. A party may indicate in 
the allocation questionnaire that he thinks that it will 
be necessary to have a case management conference, 
which is similar to an ordinary business meeting. At 
such a conference a judge, usually a master or a district 
judge, will try to identify the issues in dispute. The 
lawyers attending the meeting must be familiar with 
the case. They must also have the authority to deal 
with matters which arise. The court has the power to 
order the clients to attend. We have already seen that 
case management would, among other things, encour-
age the parties to cooperate with each other in the 
conduct of the proceedings, fix timetables for the case 
and give directions to ensure the speedy and efficient 
progress of the trial. The claimant may be asked to 
provide a case summary, which should generally not 
be of more than 500 words and which the defendant 
can be asked to agree to. The summary might set out 
the issues of fact which are agreed, the issues of fact 
which are in dispute, and the evidence which will be 
needed in order to ascertain the facts. 

 The judge can alter the standard rules on disclosure 
of documents so as to fit the needs of the particular 
case. The judge will also determine the extent to which 
experts are needed. In many multi-track cases it would 
not be appropriate to insist upon one expert appointed 
by both sides. 

 If the case involves complex issues the court may 
order a pre-trial review. This would usually take place 
about one or two months before the trial and would 
be presided over by the trial judge. This review would 
consider whether any preliminary issues could be 

sorted out, and then analyse how the trial should run. 
The order in which issues are to be decided should be 
set out. Information technology requirements should 
be set out, as well as the order of witnesses and the 
way in which the trial documents will be organised. 
The clients should attend, along with the lawyers who 
will argue the case. 

 After the trial itself, the judge may either deliver the 
judgment, or may reserve judgment until a later date. 
The assessment of costs will be made after the judg-
ment is given. An appeal from a decided multi-track 
case goes to the Court of Appeal, whether the case was 
heard by a circuit judge or a High Court judge.   

  2.4     ALTERNATIVE DISPUTE 

RESOLUTION 

 Litigation should always be a last resort for a busi-
ness. The disadvantages are manifest. The first and 
most obvious problem is that the whole process is 
likely to prove costly. If the case is lost, the loser will 
have to pay not only his own legal costs but also the 
costs of the other party. Even if the case is won full 
legal costs are not always recovered. Costs incurred 
in attending court as a witness are recoverable, but 
costs in respect of time spent instructing a solicitor 
are not. There is also the danger, particularly when 
the case concerns securing the payment of a debt, 
that the other side will become insolvent. It is bad 
enough that even though the case is won the bill is 
not paid. It is worse still that legal costs have been 
incurred and these too are not recoverable. In such 
circumstances it will generally be much better to 
compromise and get paid something. 

 A second problem is that litigation is complex. 
Despite the new rules of procedure the litigants may 
not always be fully aware of how the case is proceed-
ing. Litigating is also a major worry and the stress 
involved can mean there are health as well as finan-
cial risks. Nor is litigation speedy. It may be quicker 
than it was before the recent reforms, but a fast track 
case will only be resolved some six months after allo-
cation and a multi-track is likely to take considerably 
longer. 

 A third problem is that litigation creates lasting ill-
feeling. If a business sues a customer then, win or lose, 
this is likely to be the end of the business relationship. 
If the dispute can be settled amicably the parties may 
continue to do business with each other. 
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2.4   Alternative dispute resolution 53

 Yet another disadvantage is that litigation takes 
place in open court. A typical case might involve a 
claim for the price of goods, where the buyer alleges 
that the goods were not of satisfactory quality. The 
seller will not want the allegations to be aired in open 
court. Nor will the buyer want it to be publicly claimed 
that he does not pay his bills. Alternative dispute reso-
lution (ADR) can avoid this bad publicity. 

 Before considering arbitration, mediation and con-
ciliation, it should be realised that the vast majority 
of disputes are settled by the parties themselves. 
Generally, there will be an exchange of correspond-
ence and, perhaps after a period of negotiation, the 
claimant will agree to withdraw the action in return 
for the defendant paying a sum of money or agreeing 
to other conditions. 

  2.4.1   Arbitration 

 When the parties to a dispute agree to refer the dispute 
to arbitration they agree that their dispute should be 
resolved by an arbitrator rather than by a court. Having 
made such an agreement the parties are stuck with it. 
In commercial disputes arbitration may be very similar 
to litigation, especially if the arbitrator is a judge or a 
master from the Commercial Court. The rules of proce-
dure may be very similar to those of the High Court and 
the lawyers representing the parties may be required 
to act much as they would in the High Court. All of 
this means that the proceedings might not be much 
cheaper than litigation, if any cheaper at all. The big 
advantage is that the case would be resolved in private. 
The procedure might also be speedier than litigation. 

 The Arbitration Act 1996 was needed because prior 
to the Act coming into effect three separate Arbitration 
Acts, the 1950, 1975 and 1979 Acts, were all in force 
and it was extremely difficult to know exactly what 
the law on arbitration was. Arbitrators were also very 
prone to a challenge by one of the parties, which 
would bar them from hearing the case. This was 
particularly the case where arbitrators tried to settle 
the case in a proactive way. Consequently, the High 
Court rules of procedure and evidence tended to be 
followed slavishly to prevent a challenge. Challenges 
to an arbitrator’s jurisdiction to hear the case were 
an extremely common delaying tactic. The arbitrator 
could not decide upon his own jurisdiction and so a 
lengthy referral to a court was necessary. 

 The new Act has mandatory sections and non-man-
datory sections, out of which the parties may contract. 

 Section 1 of the Arbitration Act 1996 provides that: 

  ‘The provisions of this Part are founded on the follow-
ing principles and shall be construed accordingly– 

   (a)    the object of arbitration is to obtain a fair resolu-
tion of disputes by an impartial tribunal without 
unnecessary delay or expense;  

  (b)    the parties should be free to agree how their dis-
putes are resolved, subject only to such safeguards 
as are necessary in the public interest;  

  (c)    in matters governed by this Part the court should 
not intervene except as provided by this Part.’    

 Section 33(a) requires that the arbitrator should act 
fairly and impartially as between the parties, giving 
each party a reasonable opportunity of putting his 
case and dealing with that of the opponent. Section 
33(b) makes it plain that the arbitrator has no need to 
follow High Court procedures. It requires that the arbi-
tration adopts procedures suitable to the circumstances 
of the particular case, avoiding unnecessary delay or 
expense, so as to provide a fair means for the resolu-
tion of the matters falling to be determined. Section 33 
is mandatory, but s.34, which is non-mandatory, 
allows the arbitrator to decide all procedural and evi-
dential matters. 

 There are now fewer challenges to the arbitrator’s 
jurisdiction and unjustified challenges are not dealt 
with sympathetically. Section 34, a non-mandatory 
section, allows the arbitrator to decide upon his own 
jurisdiction to hear the case. It also allows the arbitra-
tor to use an inquisitorial approach to deciding the 
facts and the law. 

 A mandatory section, s.40, requires that the par-
ties shall do all things necessary for the proper and 
expeditious conduct of the arbitral proceedings. This 
includes complying without delay with procedural and 
evidential matters and, where it is necessary to gain 
a preliminary judgment of a question of law from a 
court, getting such a judgment without delay. 

 Section 9 allows a party to apply for a stay of the 
proceedings if the other party brings court proceedings 
in respect of a matter which it has been agreed should 
be resolved by arbitration. The court will grant a stay 
unless satisfied that the arbitration agreement is null 
and void, inoperative or incapable of being performed. 

 Section 65, which is non-mandatory, allows the 
arbitrator to determine that the costs of the proceed-
ings should be limited to a certain amount. 

 An agreement may be referred to arbitration either 
by the court, or by an Act of Parliament, or by the 
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54 Chapter 2 The courts and legal personnel

parties themselves. The parties may refer the dispute 
to arbitration by a term of a contract which is in dis-
pute, or by agreement once a dispute has arisen. A 
court may refer one specific point to arbitration or, 
if the parties agree or if the case will involve lengthy 
examination of scientific documents, it may refer the 
whole case. Several Acts of Parliament refer disputes 
to arbitration. Legal aid is not available in respect of 
arbitration proceedings. This may prove a consider-
able hindrance to those of limited means.  

  2.4.2   Mediation 

 As regards litigation and arbitration the dispute is 
resolved for the parties by an independent body. 
Mediation is different, in that the parties themselves 
agree to any resolution of the dispute. The mediator’s 
role is to try and facilitate such an agreement. There 
are no fixed rules as to how mediation might operate. 
Generally, however, the parties would first present an 
outline of their case to each other, in the presence of the 
mediator and reply to the other party’s case. The media-
tor will set out the rules, trying to keep matters simple 
and striving to identify the key issues in dispute. Then 
the two sides will probably repair to different rooms and 
the mediator will spend time with one group, before 
passing on the position of that party to the other party. 
A large number of such visits might need to be made 
and ideally the parties should move closer to agreement 
until they finally agree to settle. It is not always the 
case that those taking part in mediation are genuinely 
attempting to settle the case. They might merely be try-
ing to find out the strengths and weaknesses of the other 
party’s case. Mediators report that many disputes which 
are not settled during the mediation are settled shortly 
afterwards. The Civil Mediation Council has set up a 
National Mediation Helpline to give civil court users 
advice and information about mediation. The Helpline 
does not itself provide mediation but, after having 
asked about the dispute, is able to pass the details on 
to a mediation provider who has been approved by the 
Civil Mediation Council. Such a mediator will provide 
services for a set fee and for a set time. For a small 
claim case the fee is £50 plus VAT per hour and the time 
allowed is one or two hours. For a ‘fast track’ case it is 
£300 plus VAT for three hours. For a ‘multi-track’ case 
it is £425 for four hours. Additional time is provided at 
pro rata rates. However, when a claim is for more than 
£50 000 the parties to the case must agree the fee with 
the mediator. 

 The Court of Appeal and the Commercial Court 
both have mediation schemes. Some county courts 
have piloted mediation schemes over several years, 
and one particular scheme, the Manchester Court 
Mediation Scheme, is to be rolled out to all county 
courts.  

  2.4.3   Conciliation 

 Conciliation is similar to mediation except that the 
conciliator actually suggests a basis for settlement 
to the parties. In  Chapter   21    we shall see that ACAS 
attempts to conciliate between the parties before 
an employment dispute is taken to an employment 
tribunal. 

 Both mediation and conciliation suffer from the 
problem that they may well prove futile in that no 
settlement will be reached or become any closer.  

  2.4.4   Other types of ADR 

 Other types of ADR include: Neutral Evaluation by a 
third party who gives a non-binding view of the case; 
Expert Determination, which allows an independ-
ent expert to decide an issue; Neutral Fact Finding, 
whereby a neutral expert comes to a non-binding 
decision on a complex, technical issue of fact; and 
Med-arb, which is a combination of mediation and 
arbitration – first the parties mediate but if this is not 
successful they take the dispute to arbitration.  

  2.4.5   Tribunals 

 Various Acts of Parliament have established tribunals 
to hear certain types of cases. These tribunals hear 
very many more cases than are heard by the county 
court or the High Court. Tribunals might exercise 
administrative or judicial functions. Those exercising 
a judicial function act in the same way as a court. 

 It is not possible to take a dispute to a tribunal 
unless the dispute concerns the particular type of mat-
ter with which the tribunal deals. If the dispute does 
concern such a matter then a dispute cannot be taken 
before the ordinary courts, but must be dealt with 
by the relevant tribunal. The matters with which the 
major tribunals deal can be deduced from their names. 

 There are many different types of tribunals, deal-
ing with matters such as social security, child support, 
asylum and immigration and employment disputes. 
In the study of business law the tribunals of real 
significance are the employment tribunals and the 
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2.5   The legal profession 55

Employment Appeal Tribunal. The nature of these tri-
bunals is explained in  Chapter   20   . The procedure used 
in an employment tribunal is examined in  Chapter   21    
at 21.20. 

 Typically a tribunal will consist of three members, 
one of whom, the chairman, will be legally qualified. 
The two lay members will have some expert knowl-
edge of the area of law with which the tribunal deals 
and the chairman will tend to specialise in that area 
of law. For example, in the employment tribunal the 
two lay members would typically be nominated by a 
trade union official and by an employer’s association, 
and the chairman would be a lawyer who specialises 
in employment law. 

 Several advantages are claimed for tribunals. First, 
cases can be brought before a tribunal on a certain 
date and the waiting time for the case to begin is likely 
to be much shorter than it would be for a court case. 
Second, the costs in tribunals are likely to be much 
lower than court costs, as the parties can represent 
themselves. There are often no court fees and the los-
ers usually do not have to pay the costs of the winner. 
Third, the proceedings are informal and this allows 
the parties to express themselves personally or to get 
a lay person who they feel really understands their 
case, such as a trade union official, to present the case. 
Fourth, tribunal members have technical expertise of 
a practical nature and can bring this to bear on the 
case. Fifth, it is possible that in certain circumstances 
a tribunal might sit in private. 

 These advantages must be viewed in the light of 
certain disadvantages. First, the lack of court proce-
dure and, perhaps, of legal representation might mean 
that the high standards of justice which one would 
expect in court proceedings are not found in tribu-
nal proceedings. Second, an appeal from a tribunal 
can sometimes be made to another tribunal or to a 
Minister, rather than to a court of law. Third, the lack 
of legal aid may mean that some claimants cannot 
find anyone to represent them effectively. 

 Tribunals are controlled by the courts and by the 
Council on Tribunals. A claim of judicial review may 
be brought before the High Court, arguing that a 
tribunal has exceeded its powers or has not adhered 
to the rules of natural justice. The courts also have 
the power to reverse the decisions of tribunals which 
did not correctly apply the law. The Council on 
Tribunals supervises tribunals generally and pub-
lishes an annual review in which criticism of tribunals 
can be made. 

  2.5     THE LEGAL PROFESSION 

 Unlike other European countries, England has two dif-
ferent types of lawyers – barristers and solicitors. There 
are currently about 12 240 self-employed practising 
barristers, about 3 860 of whom are women, and it is 
their main job to argue cases in court. However, the role 
of the practising barrister is much wider than merely 
acting as an advocate. Barristers spend a considerable 
amount of time giving written opinions, in which they 
state what they consider the law to be. They also draft 
statements of case, the formal documents which the 
parties must exchange before a case is heard in court. 
Barristers tend to specialise either in criminal law or in 
a particular branch of civil law. They have rights of audi-
ence in all civil and criminal courts. Until 1990 barris-
ters had an exclusive right to be heard in senior courts, 
but now solicitors may also have rights in such courts. 

 About 1 250 barristers are known as Queen’s 
Counsel. These senior barristers generally appear in 
court with a junior barrister assisting them. Queen’s 
Counsel, or QCs as they are usually known, can charge 
higher fees than other barristers, in recognition of 
their expertise. Currently only about 11 per cent of 
QCs are women. In July 2003 the Department for 
Constitutional Affairs issued a Consultation Paper ask-
ing whether the system of Queen’s Counsel should be 
abolished. This has not happened and QCs continue to 
be appointed by the QC Selection Panel. 

 Barristers are not allowed to form partnerships. 
Instead, they operate from chambers, which are 

  Test your understanding 2.2 

   1   What is the overriding objective of the changes 

made by the Civil Procedure Act 1997 and the 

Civil Procedure Rules 1998?   

   2   To what three tracks might a case be allocated? 

Who makes this allocation?   

   3   What are the alternatives open to a defendant 

upon whom particulars of claim have been 

served?   

   4   How does the ‘no win, no fee’ scheme help to 

fund personal injury cases?   

   5   What are the main disadvantages of litigation 

perceived to be?   

   6   What is arbitration?   

   7   What are mediation and conciliation?   

   8   What is a tribunal?      
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56 Chapter 2 The courts and legal personnel

offices where several barristers are allocated work by 
a barrister’s clerk, who also negotiates the barrister’s 
fees. A barrister can only be hired by a solicitor and 
can only meet the client he represents if the client’s 
solicitor is also present. This prevents impropriety and 
should also mean that the barrister keeps an objec-
tive view of the case. Under the ‘cab rank’ rule a bar-
rister, like a taxi, is supposed to provide his services 
to any client. Theoretically therefore, any barrister is 
available to any client whose solicitor asks that the 
barrister should be engaged. This is not always true as 
some barristers’ fees are beyond the means of many 
clients and because barrister’s clerks, who arrange 
what cases a barrister can take, are skilled at deflect-
ing unwanted cases. It often happens that when a par-
ticular barrister has been engaged he is not available 
when the case starts because another case in which he 
is appearing has not finished in time. The client is then 
allocated a different barrister. Many barristers do not 
practise, but work in industry or commerce or for local 
government or the Civil Service. 

 Barristers must wear wigs and gowns in court, or 
the judge cannot ‘see’ or ‘hear’ them. This, like many 
other aspects of the Bar, seems somewhat out of date. 
(It is still part of a barrister’s training that he should eat 
a certain number of dinners at one of the four Inns of 
Court in London.) In May 2003, the Lord Chancellor’s 
Department (now the Ministry of Justice) issued a 
working paper seeking views on whether the clothes 
which barristers and judges wear in court should be 
made less formal. Complaints against barristers can 
be made to the Legal Ombudsman. In addition, an 
independent regulatory body of the Bar Council, the 
Bar Standards Board, could debar a barrister who was 
guilty of serious professional misconduct and could 
thereby prevent him from practising. 

 There are about 150 000 solicitors, about 118 000 of 
whom hold a practising certificate. About 45 per cent 
of solicitors are women, a percentage which is increas-
ing annually. Eleven per cent of solicitors are from 
ethnic minority backgrounds. In 2007, 60 per cent 
of newly enrolled solicitors were women and where 
ethnicity was known, 22 per cent were from ethnic 
minorities. Solicitors are the first point of contact for a 
client with a legal problem. Unlike barristers, solicitors 
can form partnerships and some of the partnerships 
are very large. 

 A solicitor in a one-person business should have 
a good idea of most areas of law and should know 
where more information could be found if needed. 

In the larger firms solicitors would tend to specialise 
in one particular area of law. Solicitors routinely give 
their clients legal advice, enter into correspondence 
on their behalf, draft wills and draw up documents 
which transfer ownership of land. 

 Until 1990, solicitors were only allowed to argue 
cases in the magistrates’ court and the county court. 
Now the barrister’s monopoly right to appear in the 
Crown Court and appellate courts has been removed 
by statute, and solicitors who have gained the neces-
sary advocacy qualifications can represent clients in 
any court. About 2 200 have this right and several have 
become QCs. However, barristers still perform the 
vast bulk of advocacy work in these courts. Whereas 
solicitors have gained rights of audience since 1990, 
they have lost their monopoly rights to perform 
conveyancing and to obtain grants of probate. The 
Administration of Justice Act 1985 allowed licensed 
conveyancers to practise. It was widely predicted 
that this would be disastrous for many small firms of 
solicitors, but this does not seem to have been the case. 

 Complaints against solicitors can be made to the 
Legal Ombudsman. Complaints about breaches of 
rules or breaches of the solicitor’s code of conduct 
are dealt with by the Solicitors Disciplinary Tribunal. 
This tribunal has the power to strike a solicitor off, 
so that he may no longer practise. The Legal Services 
Ombudsman has the power to investigate complaints 
that a professional body relating to a legal professional 
has not adequately investigated a complaint. 

 As well as barristers and solicitors, there are over 
22 000 legal executives, who are members of the Insti-
tute of Legal Executives. If legal executives pass the 
necessary exams they can have rights of audience in 
some courts. They generally carry out routine work 
of a legal nature but increasingly do the type of work 
formerly carried out by a solicitor. 

  2.5.1   The Legal Services Act 2007 

 The Legal Services Act (LSA) received Royal Assent 
on 30 October 2007. However, it will not fully come 
into force until 2012. The Act, which sets up a new 
framework of regulation for legal services in England 
and Wales, is probably the most significant reform of 
legal services ever to have been made. Part 1 of the Act 
sets out the Act’s eight regulatory objectives, namely: 

   (a)   protecting and promoting the public interest;  
  (b)   supporting the constitutional principle of the 

rule of law;  
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2.5   The legal profession 57

  (c)   improving access to justice;  
  (d)   protecting and promoting the interests of 

consumers;  
  (e)   promoting competition in the provision of 

services;  
  (f)   encouraging an independent, strong, diverse 

and effective legal profession;  
  (g)   increasing public understanding of the citizen’s 

legal rights and duties; and  
  (h)   promoting and maintaining adherence to the 

 professional principles, which are set out in 
s.1(3).   

 The professional principles set out in s.1(3) require 
‘authorized persons’, that is to say those who can 
offer ‘reserved legal services’, to act with independ-
ence, integrity and confidentiality; to maintain proper 
standards of work; to act in the best interests of clients; 
and to act in the best interests of justice when litigating 
in court. 

 Part 2 of the Act has created a Legal Services Board 
(LSB), which aims to maintain and develop standards 
relating to the regulation, education and training of 
those who can offer reserved legal services, that is to 
say of the legal profession. The LSB has a duty to pro-
mote the eight regulatory objectives set out in Part 1 of 
the Act, and to establish a Consumer Panel. It is inde-
pendent from the Law Society and the Bar Council, 
which are now called ‘front-line’ legal regulators. 

 Part 3 of the Act sets out the ‘reserved legal activi-
ties’ which can be carried out only by lawyers, or in 
some cases by notaries or commissioners for oaths. The 
reserved legal activities, set out in s.12(1), are as follows: 

   (a)   the exercise of a right of audience before the 
courts;  

  (b)   the conduct of litigation, which includes the 
commencement, prosecution and defence of 
proceedings before a court;  

  (c)   reserved instrument activities under the Land 
Registration Act 2002;  

  (d)   probate activities, that is to say charging for the 
preparation of probate papers which found or 
oppose either a grant of probate or the grant of 
letters of administration;  

  (e)   notarial activities which are customarily car-
ried out by a notary;  

  (f)   the administration of oaths by exercising pow-
ers conferred on commissioners of oaths.   

 The matters set out in s.12(1)(e) and (f) can be car-
ried out by notaries and commissioners for oaths 

respectively. Licensed conveyancers and lawyers will 
have the right to charge for conveyancing. With very 
minor exceptions, lawyers will have the exclusive 
right to carry out the matters set out in s.12(1)(a), (b) 
and (d). In summary, these matters are advocacy in 
court, formally conducting litigation, and charging for 
the preparation of probate papers. 

 Part 5 of the Act, which came into force in 2009, 
allows Legal Disciplinary Practices to be set up as 
companies, partnerships or limited liability partner-
ships. Within LDPs, solicitors can be in business with 
non-solicitor partners and non-lawyer managers. 
(However, managers must be solicitors, barristers, 
notaries, licensed conveyancers, legal executives, pat-
ent agents, trade mark agents or law costs draftsmen.) 
This allows expertise to be brought into a business, 
increasing its ability to provide a one-stop service to 
customers. It also allows non-solicitors to provide capi-
tal to businesses which provide legal services. As from 
September 2012, all LDPs with non-lawyer managers 
will need to register as Alternative Business Structures 
(ABS). 

 Since October 2011 legal service providers have 
been able to operate as ABS, trading as companies, 
partnerships or LLPs. In an ABS, lawyers and those 
without legal qualifications can work together to pro-
vide both reserved legal activities and other services. 
In such businesses non-lawyers are able to exercise 
professional, management and ownership roles. As 
long as an ABS has been licensed by an approved regu-
lator, such as the Law Society, it can offer ‘reserved 
legal activities’, which need to be carried out by law-
yers. However, any other activities can be carried out 
by those who are not legally qualified. It seems very 
likely that many non-traditional legal services provid-
ers will employ non-lawyers to carry out much of the 
background work which was traditionally carried 
out by lawyers. This has caused several distinguished 
commentators to fear that lawyers, if they are to be 
able to compete, will have to give up much of the work 
which they have traditionally done, or accept much 
reduced salaries for doing it. The legal services market 
is estimated to be worth about £19 billion annually. 
It seems very likely that banks, insurance companies 
and large retailers will try to take over a large share 
of the market. Lawyers will probably have to change 
their outlook and their business structures to compete 
effectively. However, it should be remembered that 
the LSA does not provide for complete deregulation 
of legal services providers. Any new ABS still needs 
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to apply for a licence if any non-lawyer has a material 
interest in the ABS or is able to control it. A licence will 
be granted only to businesses which are competent to 
provide legal services. Furthermore, any non-lawyer 
who owns more than 10 per cent of an ABS is subject 
to a fitness-to-own test. It should also be remembered 
that the demise of the legal profession was widely 
predicted, not least by the profession itself, when in 
the late 1980s solicitors lost their monopoly rights to 
write wills and practise conveyancing. Such predic-
tions have been proved spectacularly wrong. 

 The LSA 2007 is intended to allow non-lawyers to 
do much of the work currently done by lawyers and 
thereby to lead to innovation, price reductions and 
greater access to legal services. The extent to which 
it will achieve these objectives will not be known for 
some years.   

  2.6     THE JUDICIARY 

 Before 2005 the Lord Chancellor was a cabinet minister, 
a House of Lords judge and the head of the judiciary. 
The Lord Chancellor’s Department was a Government 
Department and several Lord Chancellors took a lead-
ing political role within the Government of the day. 
The fact that the head of the judiciary was also the 
Head of a Government Department and a Cabinet min-
ister meant that the Lord Chancellor was prominent in 
the legislature, the judicature and the executive. The 
Lord Chancellor’s role therefore breached the theory 
of the separation of powers. Consequently, the Lord 
Chancellor’s Department became the Department of 
Constitutional Affairs, which in turn has become the 
Ministry of Justice. The Lord Chancellor remains a 
member of the Cabinet but is no longer the head of the 
judiciary. His role is to defend judicial independence, 
give the judiciary the support they need to be able to 
exercise their functions, have regard to the needs of 
the public interest with regard to matters relating to 
the judiciary and to ensure that there is an efficient 
and effective system to support the carrying on of the 
business of the courts of England and Wales. 

 The Lord Chief Justice is the head of the judiciary 
of England and Wales. However, the most senior judge 
of all is the Head of the Supreme Court. The Lord Chief 
Justice is responsible for representing the views of 
the judiciary to Parliament. The Master of the Rolls, 
who is the second most senior judge, is ‘Head of Civil 
Justice’. The President of the Family Division of the 

High Court is the ‘Head of Family Justice’. The Vice-
Chancellor is the ‘Chancellor of the High Court’. 

 Apart from the judicial offices outlined in the 
previous paragraph, there are five main levels in the 
judicial hierarchy. Supreme Court justices sit as judges 
in the Supreme Court, which was formerly the House 
of Lords. As we saw in the previous chapter, prec-
edents made by the Supreme Court are binding upon 
all English courts. Lords Justices of Appeal sit in the 
Court of Appeal. As decisions of the Court of Appeal 
are generally binding on future sittings of the Court 
of Appeal, and are binding on all inferior courts, the 
Court of Appeal is perhaps the most significant court 
in terms of creating the law. There are currently 38 
Lords Justices of Appeal and 12 Law Lords. There are 
also 108 High Court judges, who sit in the High Court 
and sometimes in the Crown Court. 

 It is convenient to consider the judges who sit in the 
High Court, the Court of Appeal and the Supreme Court 
as distinct from judges who sit in lower courts. The High 
Court is generally not an appellate court, but a court of 
first instance. However, in deciding a case a High Court 
judge is likely to be very aware of any precedent he is 
making, as well as being aware of his duty to try the 
case fairly. The Court of Appeal and Supreme Court do 
not try cases but only hear appeals. The further up the 
hierarchy the judge is sitting, the more importance he 
is likely to attach to the precedent which he is creating. 

 There are currently 680 circuit judges who try crim-
inal cases in the Crown Court and civil cases in the 
county court. In the Crown Court these circuit judges 
are assisted by 1 305 recorders. In the county court 
they are assisted by 448 district judges and around 
800 deputy district judges. Circuit judges, recorders 
and district judges do not create precedents. Their role 
is therefore confined to trying the cases which they 
hear. They supervise the proceedings in court, and in 
civil cases decide the facts of the case if they are in dis-
pute and award damages and costs. In criminal cases 
in which a judge sits the facts will be decided by the 
jury, but the judge will supervise the proceedings. He 
will also pass sentence if the accused is convicted and 
sum up the law to the jury, so that they can reach the 
correct verdict. 

 Judges are appointed from the ranks of suc-
cessful lawyers. Prior to 1990 only barristers could 
become judges, but now solicitors who have acted 
as advocates in the higher courts are also eligible. 
Judges are well paid. The Lord Chief Justice currently 
earns a salary of £239 845, High Court judges earn 
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2.6   The judiciary 59

£172 753 and circuit judges in the provinces earn 
£128 296. These salaries are necessary to tempt suit-
ably qualified lawyers to become judges and to ensure 
that judges maintain their independence when hear-
ing cases. 

 Judges must now retire at 70 and are subject to 
training organised by the Judicial Studies Board. 
However, the retirement age can be extended to the 
age of 75 on a year-by-year basis. The judgment of any 
precedent-making judge could well be scrutinised by 
academics, lawyers and other judges. In the light of 
this scrutiny, if a senior judge were not up to the high 
standard required this would soon become apparent. 

 About 98 per cent of all criminal cases are decided in 
the magistrates’ court, rather than in the Crown Court. 
Most magistrates are lay magistrates, meaning that they 
are not legally qualified. However, there are currently 
134 district judges (magistrates’ courts), formerly known 
as stipendiary magistrates and over 170 deputy district 
judges (magistrates’ courts). Only lawyers can qualify as 
district judges (magistrates’ courts) and they are paid a 
salary of £102 921 if they work outside London. 

 There are around 29 000 lay magistrates, who are 
not paid a salary. Although they are not legally quali-
fied, upon appointment lay magistrates do receive 
training on matters such as decision-making, stereo-
typing and avoiding prejudice. Magistrates generally 
sit as a bench of three, and are advised about the law 
by the legally qualified clerk of the court. As well as 
deciding whether or not a person accused of a crime is 
granted bail, magistrates try cases, deciding whether 
an accused is innocent or guilty, and pass sentence on 
those who are convicted. They also conduct commit-
tal proceedings when a defendant is committed for 
trial to the Crown Court. Lay magistrates must live or 
work in the area in which they serve, must have a good 
knowledge of the local community, must be of good 
character and have personal integrity. Generally, they 
must be between the ages of 27 and 65. Most people 
are eligible to become magistrates, but those in the 
police or the armed forces are not. 

  2.6.1   Judicial review 

 Judicial review is a legal procedure which allows the 
Administrative Court in London to examine whether 
a public law decision, or the exercise of discretion-
ary power by a public body, is legal. The definition 
of public body for these purposes is quite wide. It 
includes Government Ministers and has been held to 

cover decisions of private bodies which make decisions 
that affect the public. 

 An application for judicial review will be subject to 
an initial filtering process. The applicant (who can be 
either a person directly affected by a public law deci-
sion, or a pressure group representing people who are 
affected) has first to apply for permission to proceed. On 
the application for permission to proceed the judge will 
be checking for the existence of the following criteria: 

   (a)    Whether the decision itself is amenable to judi-
cial review.  

  (b)    Whether there is either express or implied 
exclusion of judicial review (i.e. whether Par-
liament has specifically enacted that such a 
decision should not be reviewed).  

  (c)    Whether the appliant has a sufficient legal 
interest to sue.  

  (d)   Whether there are grounds for judicial review.   

 With regard to the last criterion the grounds for judi-
cial review were set out by Lord Diplock in  CCSU  v 
 Minister for the Civil Service  [1985] AC 374, com-
monly referred to as the GCHQ case. Lord Diplock 
stated that there are three main grounds for review: 
illegality, irrationality and procedural impropriety. It is 
important to bear in mind, however, that the grounds 
are not mutually exclusive. 

 Where the Administrative Court finds that a deci-
sion is not legal (on any one or more of the above 
grounds) the court can grant one or more of the fol-
lowing remedies: 

   (a)   a quashing order, formerly known as  certiorari  – 
an order that acts to quash the original decision;  

  (b)    a mandatory order, formerly known as 
  mandamus  – an order that compels the 
decision-maker to do something;  

  (c)   a prohibiting order, formerly known as 
  prohibition  – an order which prevents a 
 decision-maker from embarking on a course of 
action which is not legal;  

  (d)    make a declaration  – this is nothing more than 
the court stating the legal position between the 
parties;  

  (e)     award damages  – but only where there are also 
private law issues involved or it involves a case 
under the Human Rights Act 1998; and  

  (f )     issue an injunction  – although an order for 
 mandamus  is more common in judicial review 
proceedings.   
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60 Chapter 2 The courts and legal personnel

 Judicial review has become increasingly important 
in recent years as the number of applications has 
increased dramatically. Businesses are increasingly 
either applying for judicial review or are subject to 
judicial review proceedings. A business might apply, 
for example, on the grounds that a decision taken 
by a Government Minister affects the running of the 
business. Even private companies may be subject to 
judicial review proceedings if their decisions have an 
effect upon the public. It is important to remember 
that judicial review is not concerned with the merits of 
the decision in question, it is concerned with whether 
or not that decision was legally taken.   

  2.7     JURIES 

 In the Crown Court the jury decides whether the 
accused is guilty or not guilty. This decision is based 
on the judge’s summing up, which explains the rel-
evant law to the jury. It is therefore said that juries 
decide the facts of the case. A judge can direct a 
jury to acquit an accused, but cannot direct them 
to convict. Juries do not give an explanation for 
their decisions. If a jury acquits, an appeal cannot 
overturn this acquittal. This enables juries to bring 
in ‘perverse acquittals’ if they think that the circum-
stances of the case so demand. Jurors may some-
times be discharged during a trial if they become 
ill or otherwise incapable of continuing to serve, 
but the number of jurors must not fall below nine. 
Majority verdicts are acceptable, but at least ten out 
of 11 or 12 jurors must agree, or at least nine out 
of ten. A jury which falls to nine members cannot 
give a majority verdict. The judge should not readily 
accept a majority verdict but should first urge the 
jury to try to reach a unanimous verdict. If the jury 
is unable to reach a verdict the case may be retried 
with a different jury. In the past few years problems 
have arisen because jurors have used the Internet to 
help them with their deliberations. In  R  v  Thompson 
and others  [2010] EWCA Crim 1623, [2010] All 
ER (D) (Sep), the Court of Appeal held that, at the 
beginning of a trial, jurors should be specifically told 
not to use the Internet but to base their verdict on the 
evidence presented to them in court. In June 2011 a 
juror who contacted, via Facebook, a defendant who 
had already been acquitted, thereby causing a multi-
million pound drug trial to collapse, was jailed for 
eight months for contempt of court. 

 Citizens between the ages of 18 and 70, who are on 
the electoral roll and have lived in the United Kingdom 
for five years, can be required to serve as jurors 
and can be fined up to £1 000 for failing to serve. 
However, mentally disordered persons are exempt 
from jury service. Persons who have been sentenced 
to a term of imprisonment of more than five years 
are permanently disqualified. Those who received 
lesser sentences may be temporarily disqualified. All 
professionals, including judges and doctors, are now 
eligible for jury service. However, the court has a 
discretion to excuse individuals who can provide a 
good reason why they should not serve. Both the pros-
ecution and the defence have a right to challenge any 
number of jurors ‘with cause’, that is to say if it can 
show that there is a substantial reason why a particu-
lar juror should not try a particular case. A juror’s race, 
religion, occupation or politics is not to be regarded 
as a substantial reason. 

 Juries play little part in civil cases. This was not 
always so. In several cases which we consider in this 
book the appellate court was considering whether or 
not to overturn the decision of a jury sitting in a civil 
court. Section 69 of the Supreme Court Act 1981 now 
limits civil jury trial to cases of defamation, malicious 
prosecution and false imprisonment and cases where 
fraud is alleged. The judge has a power to deny the 
right to jury trial even in these cases if the examina-
tion of scientific or technical documents would make 
a jury inappropriate. Where a jury is used in a civil 
case the jury also awards damages. The excessive 
amounts awarded in some defamation cases have led 
to considerable criticism and the Court of Appeal may 
now substitute the amount of damages which appears 
proper for the amount awarded by the jury, without 
the need for a new trial.  

  2.8     LAW REFORM 

 Parliament and the judiciary are, of course, the main 
reformers of the law. The system of precedent oper-
ates in a relatively haphazard way. It depends upon 
appropriate cases being brought in front of courts 
which have the power to make new rules of law. 
For this reason certain law reform bodies have been 
created. The most significant of these is the Law 
Commission. Its role is to keep under review all the 
law with which it is concerned, with a view to its 
systematic development and reform. In particular 
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2.9   Law reporting 61

it should attempt to codify the law, to eliminate 
anomalies, to suggest the repeal of outdated and 
unnecessary Acts, to reduce the number of separate 
Acts and to generally simplify and modernise the law. 
The chairman of the Law Commission is a High Court 
judge and the five full-time commissioners are lawyers 
seconded for five years at a time. Other lawyers act as 
part-time commissioners. Reforms suggested by the Law 
Commission can be enacted by Parliament either in part 
or in whole. However, many reforms suggested are 
never enacted at all. The Contracts (Rights of Third 
Parties) Act 1999, considered in  Chapter   4    at 4.2.2.2, 
provides an example of a statute which enacted a Bill 
proposed by the Law Commission. 

 The Law Reform Committee is a part-time body 
which considers the reform of civil matters referred 
to it by the Lord Chancellor. The Committee does 
not meet regularly, but its reports have tended to be 
very thorough. The Criminal Law Revision Committee 
examines matters of criminal law when asked to do 
so by the Home Secretary. It too is part-time, but its 
reports have led to the passing of significant legisla-
tion, such as the Theft Act 1968. 

 Royal Commissions have been set up to consider 
various administrative reforms. The Woolf Committee, 
which proposed the changes to legal procedure out-
lined above at 2.3, provides a good example. It should 
also be borne in mind that when the Government 
is proposing legislation it may first produce its sug-
gestions in a green paper, which invites discussion 
and comment. After receiving these comments the 
Government publishes a white paper, in which defi-
nite proposals are set out. In this way suggestions as 
to the reform of the law are invited from a wide body 
of persons.  

  2.9     LAW REPORTING 

 The system of judicial precedent is dependent upon 
a good system of law reporting. The first law reports 
are contained in the Year Books, which reported 
on cases between 1275 and 1535. These reports 
are very scanty and are never quoted in court. The 
Private Reports made between 1535 and 1865 vary 
tremendously in quality, depending upon who the 
reporter was. Since 1865 the Modern Reports have 
been published by the Incorporated Council of Law 
Reporting for England and Wales. The Council is 
not a Government agency, but a non-profit-making 

charitable organisation. Since 1891 the Council’s 
reports have been known as the Law Reports, which 
are divided into four series. A series known as Appeal 
Cases report the decisions of the House of Lords 
(now the Supreme Court) and the Privy Council. 
The other series are known as Queen’s Bench, Family 
Division or Chancery Division. The areas which these 
reports cover is self-explanatory, although they are 
not restricted to decisions of the relevant Divisions 
of the High Court, but may also cover appeals in the 
Court of Appeal or Supreme Court. 

 Throughout this book case references are shown. 
Since 1891 the Law Reports have shown the year in 
which the case was reported in square brackets. In 
 Chapter   1    we considered  Adler  v  George  [1964] 2 QB 7. 
In order to find this law report it is first necessary to find 
the Queen’s Bench Law Reports. Then it is necessary to 
find volume 2 of the 1964 reports. The case is reported 
on page 7 of Volume 2. A law report will indicate the 
court in which the case was heard. ( Adler  v  George  
was heard in the Queen’s Bench Division of the High 
Court.) It will indicate the judges who heard the case 
(Lord Parker CJ, Paul and Widgery JJ). Then the facts of 
the case and the decision are set out very briefly. After 
a fairly detailed description of the facts and the argu-
ments put forward, the judgments of the various judges 
are set out. The Council also puts out a series of Weekly 
Law Reports, which appear more quickly than the Law 
Reports. 

 Since 1936 Butterworths (now LexisNexis UK) have 
published the All England Law Reports. These do not 
set out the arguments put forward by the lawyers. 
Important cases decided prior to 1936 are set out in 
36 other volumes of the All England Law Reports. 
Specialist reports published by various bodies deal 
with various specialist matters. There are, for instance, 
Road Traffic Reports, Industrial Relations Law Reports 
and Reports on Tax Cases. 

 Many of the decisions made in the higher courts 
are not reported. Unreported cases of the Court 
of Appeal can be found in a Butterworth database 
known as Lexis. Such cases can only be cited in the 
Supreme Court with permission from that court. 
Unreported cases of the House of Lords can be found 
in the Record Office of the House of Lords. The law 
reporters decide whether or not a case is worthy of 
being reported. 

 Law reporting has been revolutionised in the past 
few years, as decisions have become available elec-
tronically. There is now little need to visit a law library 
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62 Chapter 2 The courts and legal personnel

to find a reported case if one has access to online 
reporting. Some cases, such as Supreme Court and 
House of Lords decisions, are available on the Internet 
at  www.parliament.uk . Very many decisions are 
reported electronically by business organisations and 
are available to private subscribers. Most UK universi-
ties subscribe to these private reports and, generally, 
students have access to them. Electronic law reporting 
has a further advantage over hard copy reporting in 
that a person who wants to know if the law in a certain 
area has changed can type a phrase into a reporting 
site and the site will then reveal any recent cases which 
are relevant to that phrase. (It is also possible to search 
for academic articles relating to the phrase although, 
technically, this is not law reporting.) 

➔

   1   What are the main roles of practising barristers?   

   2   What are the main roles of solicitors?   

   3   Can a member of the public directly engage a 

barrister to argue a case in court?   

   4   Which judges make precedents?   

   5   What is the difference between lay magistrates 

and district judges (magistrates’ courts)?   

   6   What is judicial review?   

   7   What is the function of a jury? In which courts 

are juries used?   

   8   What are the official law reform bodies?   

   9   What are the Law Reports?      

  Test your understanding 2.3 

➔➔➔➔

     Key points 

  The structure of the courts 

   ■   A civil case might be tried in the county court or 
in the High Court.  
  ■   There is a presumption that a case over which 
both the county court and the High Court have 
jurisdiction will be heard in the county court. 
This presumption can be rebutted if the case is 
particularly complex or involves issues of impor-
tance to the general public.  
  ■   The Court of Appeal (Civil Division) hears 
appeals from the High Court. The High Court hears 
most appeals from the county court.  
  ■   The Supreme Court hears appeals from the 
Court of Appeal (Civil Division). It also very 
occasionally hears appeals from the High Court 
when the leapfrog procedure is invoked.  
  ■   Indictable offences are tried in the Crown Court. 
Summary offences are tried in the magistrates’ 
court. Either way offences can be tried in either the 
Crown Court or the magistrates’ court.  
  ■   When a case is first tried in the magistrates’ 
court appeals on points of law can be made by way 
of case stated to the Divisional Court. An appeal 
against sentence or conviction lies from the magis-
trates’ court to the Crown Court.  
  ■   The Court of Appeal (Criminal Division) hears 
appeals from the Crown Court.  
  ■   The Supreme Court hears appeals from the 
Divisional Court and from the Court of Appeal 
(Criminal Division).    

  Procedure in the courts 

   ■   The Civil Procedure Act 1997 and the Civil 
Procedure Rules 1998 have radically changed civil 
procedure, in an attempt to enable the courts to 
deal with cases justly.  
  ■   The judge has now become the case manager, 
with wide powers to run the case. Before the 
reforms the case was to a large extent run by the 
litigants.  
  ■   Civil cases will be allocated to one of three tracks 
(the small claims track, the fast track or the multi-
track), depending upon the amount of the claim, 
the complexity of the case and the need for expert 
evidence.  
  ■   A defendant upon whom a claim has been 
served may ignore it (and therefore have judgment 
entered against him), admit the claim in full, admit 
part of the claim, file an acknowledgement of ser-
vice (thereby getting an extra 14 days in which to 
reply), file a defence and/or file a counterclaim.  
  ■   Claims on the small claims track will be heard in 
the county court, generally by a district judge.  
  ■   Fast-track claims should be decided within 
30 weeks of allocation.  
  ■   All cases will be subject to extensive case man-
agement by the judge.    

  Alternative dispute resolution 

   ■   Litigation has several disadvantages. It is costly, 
slow, complex, worrying and conducted in public. It 
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Multiple choice questions 63

➔

is also likely to finish any business relationship with 
the other party.  
  ■   Disputes may be referred to arbitration by the 
parties, by a court or by an Act of Parliament. If a 
dispute is referred to arbitration it is resolved by an 
arbitrator rather than by a court.  
  ■   A mediator communicates between the parties, 
trying to get them to resolve their dispute.  
  ■   Conciliation involves a conciliator suggesting 
to the parties the basis on which they might settle 
their dispute.  
  ■   Tribunals hear disputes on specialist matters, 
and these types of disputes must be referred to the 
appropriate tribunal rather than to the ordinary 
courts. Generally, a tribunal is made up of a legally 
qualified chairman and two lay members.    

  Miscellaneous matters 

   ■   The legal profession is split into barristers and 
solicitors.  
  ■   Barristers act as advocates in all courts, draft 
opinions and draft statements of case.  
  ■   Solicitors act as general legal advisors. They can 
act as advocates in the magistrates’ court or the 

county court. If qualified they can act as advocates 
in higher courts.  
  ■   High Court judges, Court of Appeal judges and 
Supreme Court justices make precedents. Circuit 
judges do not.  
  ■   District judges (magistrates’ courts) are sala-
ried, legally qualified magistrates. Lay magistrates 
are not legally qualified and sit as a bench of 
three.  
  ■   Judicial review is the process by which the 
Administrative Court considers the legality of deci-
sions of public law and the legality of a discretion-
ary power exercised by a public body.  
  ■   Juries decide whether or not the defendant in a 
Crown Court trial is guilty or not guilty.  
  ■   The Law Commission is a law reform body with 
full-time members. The Law Reform Committee 
and the Criminal Law Revision Committee are 
part-time law reform bodies.  
  ■   Law reporting is not done by the Government. 
The most significant law reports are the All 
England Law Reports and the Law Reports of the 
Incorporated Council of Law Reporting for England 
and Wales.     

  Summary questions   SSuummmmaarryyy qqquueessttiioonnss 

   1   A Ltd is suing B Ltd, claiming contract damages 

of £25 000. B Ltd is contesting the claim. The claim 

is not in respect of any personal injuries. In which 

courts might the case be tried? To which courts 

might an appeal be made, if all possible appeals 

were made?   

   2   Explain the considerations which will be taken 

into account in deciding the appropriate track for 

the hearing of a case. As regards each track, outline 

the procedures which are likely to be followed from 

allocation to conclusion of the case.   

   3   Explain the way in which a dispute can be referred 

to arbitration and the powers which an arbitrator 

has. How do mediation and conciliation differ from 

arbitration?   

   4   By scanning the newspapers or the Internet, find 

a recent case in which an application for judicial 

review was made. Outline the grounds on which 

the application was made and the outcome of the 

application.    

➔➔➔

  Multiple choice questions 

   1   Which one of the following statements is not true?  

   a   If a claim can be brought in either the county 

court or the High Court, there is a presumption 

that it should be heard in the High Court.  

  b   An appeal from a master who is sitting as a High 

Court judge will be made to a High Court judge, 

rather than to the Court of Appeal.  

  c   If an offence is classed as triable either way, an 

accused has the right to insist upon trial in the 

Crown Court.  
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64 Chapter 2 The courts and legal personnel

  d   Lay magistrates are trained, but they can be 

appointed even if they have no special knowledge 

of the law.    

   2   Which one of the following statements is not true?  

   a   If a defendant upon whom particulars of claim 

are served does not respond within 14 days, 

judgment can be entered against him.  

  b   If the defendant files an acknowledgement of 

service he will be given a further 14 days to 

respond to the claim.  

  c   An appeal from a district judge’s ruling on the 

small claims track will always be made to the 

Court of Appeal.  

  d   A fast-track case will generally be concluded 

within 30 weeks of allocation.    

   3   Which one of the following statements is not true?  

   a   In a small claims case each side generally pays its 

own costs.  

  b   If a party tries to bring legal proceedings in 

respect of a matter which it has been agreed 

should be resolved by arbitration, the court will 

stay the proceedings unless the arbitration 

agreement was either null and void, inoperative 

or incapable of being performed.  

  c   Tribunals act as specialist courts, hearing certain 

types of disputes which must be taken to the appro-

priate tribunal rather than to the ordinary courts.  

  d   A mediator will suggest the basis on which a dispute 

might be resolved and try to get the parties to agree 

to be legally bound by the suggested resolution.    

   4   Consider the following statements.  

   i   A member of the public cannot directly engage 

a barrister to represent him, but must engage the 

barrister through a solicitor.  

  ii   Barristers can be appointed judges but solicitors 

cannot.  

  iii   The process of judicial review allows the 

Administrative Court to consider the merits of deci-

sions taken by public bodies.  

  iv   Juries can acquit a defendant even if they are sure 

that he is guilty.  

  v   Not all decisions of the precedent-making courts 

are reported.    

     Which of the statements are true?  

   a   i, iii and iv only.  

  b   ii and iii only.  

  c   i, iv and v only.  

  d   All of the statements.     
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  Task 2 

 Your employer has asked you to write a report, explaining briefly the following matters. 

   a   The different courts in which a civil dispute might start and the courts to which an appeal might 

subsequently be made.  

  b   The three tracks to which a civil case might be allocated and the principles of case management which the 

courts will apply.  

  c   The main methods of dispute resolution which can be used as an alternative to going to court.             

 Visit   www.mylawchamber.co.uk/macintyre   to access study support resources 

including interactive multiple-choice questions, weblinks, glossary, glossary 

flashcards, legal newsfeed, answers to questions in this chapter, legal updates 

and an overview of this chapter all linked to the  Pearson eText  version of 

 Business Law  which you can  search, highlight  and  personalise  with your 

 own notes  and  bookmarks .                
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